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Federal Register
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Tuesday, July 10, 1990

This section of the FEDERAL REGISTER
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general applicability and legal effect, most
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the Code of Federal Regulations, which is
published under 50 titles .pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
waek.

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service
7 CFR Part 947

[Docket No. FV-80-147]

Oregon-California Potatoes; Expenses
and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

summARY: This final rule authorizes
expenditures and establishes an
.assessment rate under Marketing Order
No. 947 for the 1990-91 fiscal period.
Authorization of this budget will allow
the Oregon-California Potato Committee
to incur expenses that are reasonable
and necessary to administer the
program. Funds to administer this
program are derived from assessments
on handlers.

EFFECTIVE DATE: July 1, 1990, through
June 30, 1991.

FOR FURTHER INFORMATION CONTACT:
Caroline C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-68456, telephone 202~447-2020.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 113 and Order No. 847, both as
amended (7 CFR part 947), regulating the
handling of Irish potatoes grown in
Modoc and Siskiyou Counties,
California, and all counties in Oregon
except Maltheur County. The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), hereinafter referred to as the Act.
This rule has been reviewed by the
Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order

12201 and has been determined to be a
*non-major’ rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS]) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

Under the Oregon-California potato
marketing order, there are
approximately 35 handlers and
approximately 550 producers of
potatoes. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR 121.2}
as those having annual receipts of less
than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of Oregon-California
potato producers and handlers may be
classified as small entities.

The Oregon-California Potato
Committee (committee} unanimously
voted at its June 9, 1989, meeting to
authorize its Executive Subcommittee to
forward a recommended budget and
assessment rate for the 1990-91 fiscal
year to the Secretary of Agriculture for
consideration. The full committee
unanimously approved the Executive
Subcommittee’s recommendation on
June 15, 1990. :

The committee, the agency
responsible for local administration of
the order, consists of producers and
handlers of Oregon-California potatoes.
These producers and handlers are
familiar with the committee’s needs and
with the costs of goods and services in
their local area and are in a position to
formulate an appropriate budget. The
budget was discussed and approved at a
public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

The recommended assessment rate
was derived by dividing anticipated
expenses by expected fresh shipments

of Oregon-California potatoes. Because
that rate will be applied to actual
shipments, it must be established at a
rate that will provide sufficient income
to pay the committee's expenses. A
recommended budget and rate of
asgsessment is usually acted upon before
the season starts, and expenses are
incurred on a continuous basis.

The recommended budget for the

.1990-91 fiscal year of $39,950 is $2,000

more than the previous year due to
increases for staff salaries, rent and the
cost of preparing the annual report.

The 1990-91 recommended
assessment rate of $0.004 per
hundredweight of potatoes is the same
as last year. This rate, when applied to
anticipated fresh market shipments of
8,578,000 hundredweight, would yield
$34,312 in assessment revenue. This,
along with $5,638 from interest income
and the committee's authorized reserve,
would be adequate for budgeted '
expenses. The projected reserve for the
end of the 1990-91 fiscal period is
$16,000, which would be carried over
into the next fiscal year. This amount is
within the maximum permitted by the
order of one fiscal year's expenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will offset by the
benefits derived by the operation of the
order. Therefore, the Administrator of
the AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities.

" A proposed rule was published in the
Federal Register on April 17, 1990 (56 FR
14287). That document contained a
proposal to add § 947.241 to authorize
expenses and establish an assessment
rate for the committee. That rule
provided that interested persons could
file comments through June 18, 1990. No
comments were received.

It is found that the specified expenses
are reasonable and likely to be incurred
and that such expenses and the
specified assessment rate to cover such
expenses will tend to effectuate the
declared policy of the Act.

This action should be expedited
because the committee needs to have

* sufficient funds to pay its expenses. The

199091 fiscal period for the program
begins on July 1, 1990, and the marketing
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order requires that the rate of
assessment for the fiscal period apply to
all assessable Oregon-California
potatoes handled during the fiscal
period. In addition, handlers are aware
of this action which was recommended
by the committee at a public meeting.
Therefore, it is also found that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
(5 U.S.C. 553).

List of Subjects in 7 CFR Part 947

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 947 is amended as
follows:

PART 947—IRISH POTATOES GROWN
IN MODOC AND SISKIYOU COUNTIES,
CALIF., AND IN ALL COUNTIES IN .
OREGON, EXCEPT MALHEUR COUNTY

1. The authority citation for 7-CFR
part 947 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C, 801-674.

2. A new § 947.241 is added to read as
follows:

Note: This section prescribes the annual

expenses and assessment rate and will not be
published in the Code of Federal Regulations.

§947.241 Expenses and assessment rate.
Expenses of $39,950 by the Oregon-
California Potato Committee are
authorized, and an assessment rate of
$0.004 per hundredweight of assessable
potatoes is established for the fiscal
period July 1, 1990, through June 30, 1991.
Unexpended funds may be carried over
as a reserve.
Dated: July 3, 1990.
William J. Doyle,
Associate Deputy Director, Fruit and
Vegetable Division,
{FR Doc. 90-15894 Filed 7~8-90; 8:45 am)
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision
12 CFR Parts 545 and 563

[No. 90-12661
RIN 1550-AA27

Loans to One Borrower Limitations ~

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SuMmARY: The Office of Thrift
Supervision (“OTS" or “Office"), is

issuing a Final Rule to revise its
regulations governing limitations on
loans to one borrower to make them
consistent with the requirements of the
Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (“FIRREA"
or “Act”), Public Law No. 101-73, 103
Stat. 183. On March 13, 1990, the OTS
issued an Interim Final Rule with
request for comment that implemented
section 5{(u) of the Home Owners’ Loan
Act ("HOLA"), as amended by section
301 of FIRREA. This Final Rule includes
revisions made to the Interim Final Rule
that incorporate certain comments
received by the Office during the 60-day
comment period following publication of
the Interim Final Rule. This Final Rule
also establishes a transition period for
certain well-capitalized, qualifying
associations in order to impose
FIRREA’s new lending limitations on
these associations in a more orderly
manner,

FIRREA provides that sectioh 5200 of
the Revised Statutes shall apply to
savings associations in the same manner
and to the same extent as it applies to
national banks. FIRREA also provides
Special Rules which permit loans for
any purpose not to exceed $500,000, and
which provide different limits for loans
to develop domestic residential housing
units and loans to finance the sale of
real property acquired in satisfaction of
debts previously contracted for in good
faith (“Special Rules").

This Final Rule incorporates the
section 5200 loan limitations, providing
more stringent rules where necessary,
provides more detailed regulatory
implementation of requirements
pursuant to the Special Rules and other
provisions, provides that a savings
association's investment in the
commercial paper and corporate debt
securities of one issuer shall be subject
to the loans to one borrower limitation
and establishes a separate limit for
investments by a savings association in
certain highly-rated debt obligations.
Today's rule is effective on publication
in the Federal Register.

EFFECTIVE DATE: July 10, 1990.

FOR FURTHER INFORMATION CONTACT:
Thomas Maxwell, Staff Attorney, (202}
906-6649, Daniel Lonergan, Deputy
Director for Opinions, {202) 906-6458,
Karen Solomon, Associate Chief
Counsel, (202) 8067240, Regulations and
Legislation Division, Office of Chief
Counsel; James C. Porter, Financial
Analyst, (202) 785-5427, Mary C. Short,
Deputy Director for Supervisory
Programs, (202) 806-5634, Supervision;
Office of Thrift Supervision, 1700 G
Street, NW., Washington, DC 20552,

SUPPLEMENTARY INFORMATION: The
FIRREA, which was signed into law by
the President on August 9, 1989,
substantially revises and reorganizes
the law governing the operations and
supervision of savings associations, °
including the limitations on lending to
any one barrower. Section 301 of
FIRREA adds new section 5{u) to the
HOLA, which establishes more stringent
limitations on the amount a savings
association may loan to one borrower
than previously existed under the
Office’s {then, the Federal Home Loan
Bank Board's (“Barik Board"}) loans to
one borrower regulations. 12 CFR
563.93.1 Under the Special Rules
provision of section 5(u), however,
FIRREA also establishes higher lending
limits for loans to develop domestic
residential housing units (provided
specific requirements are met), higher
limits for loans to finance the sale of
real property acquired in satigfaction of
debts previously contracted, and also
permits loans for any purpose not to
exceed $500,000 when the association’s
General Limitation calculation would
not otherwise permit a loan in such an
amount,

Background

Pursuant to its authority as operating
head of the Federal Savings and Loan
Insurance Corporation under title IV of
the National Housing Act (“NHA"), 12
U.S.C. 1724-30, to issue regulations
relating to safe and sound practices of
insured institutions, the Bank Board for
many years had imposed regulatory
limitations on the amount of permissible
credit extended to any “one borrower."
See, e.g., 28 FR 1629 (Feb. 21, 1963).
These regulations were substantially
amended in 1983 pursuant to the Garn-St
Germain Depository Institutions Act of
1982 (“DIA"), Public Law No. 87-320, 96
Stat. 1469. The DIA imposed additional,
statutory loans to one borrower
requirements with respect to commercial
loans, providing that no association
could make commercial loans to one

! The FIRREA abolished the Federal Home Loan
Bank Board {Section 401 (a)(2)) and amended the
HOLA to provide for a new regulatory agency, the
Office of Thrift Supervision, whose Director is
vested with all of the powers vested in the Federal
Home Loan Bank Board or its Chairman prior to
FIRREA's enactment that were not abolished or
repealed by the Act, or transferred to the Federal
Deposit Insurance Corporation, the Federal Housing
Finance Board, the Resolution Trust Corporation, or
the Federal Home Loan Mortgage Corporation. As a
result of the Office’s recodification of its regulations
after FIRREA, the former lending limit provision at
12 CFR 563.9~3 now appears at 12 CFR 563.83. 54 FR .
49411, 49573 {Nov. 30, 1989). Thus, references in
today's rule to the loans to one borrower regulation
previously promulgated by the Bank Board will be
to 12 CFR 563.93.
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borrower in excess of the amount a
national bank having an identical total
capital and surplus could lend such a
borrower. 12 U.S.C. 1484{c){1}{R) {1988).

The Bank Board implemented this
statutory requirement by applying to
commercial loans the general, statutory
lending limit, that is, 15 percent of
unimpeired capital and unimpaired
surplus, that the Office of the
Comptroller of the Currency {*OCC")
applies to national banks. See 48 FR
23050 (May 23, 1983); see also0 12 U.S.C.
84. With respect to commercial lending,
therefore, savings associations have for
some time been subject to lending limits
similar to those applicable to national
banks under 12 U.S.C. 84.

This confluence of regulatory
approaches to lending limits by the Barnk
Board and the OCC continued, as the
Board amended its lending limit
regulations again in 1985, in part to
adopt portions of the OCC's "common
enterprise” aggregation approach,? thus
broadening the definition of “one
borrower” to encompass loans to
separate entities where the expected
source of repayment was the same for
each person or where two or more
otherwise unrelated entities used the
loan proceeds jointly to acquire a
business enterprise. Thesé 1985
amendments also revised the definition

‘of “outstanding loans” to adopt
substantial portions of the Comptroller's
definition of "loans and extensions of
credit.” See 50 FR 45089 (Oct. 30, 1985).

With the enactment of FIRREA, an
even greatar convergence of regulatory’

. approaches has been mandated.

. FIRREA section 301 adds new section

5{u)(1) to the HOLA; it provides that,
“Section 5200 of the Revised Statutes
shall apply to savings associations in

the same manner and to the same extent

as it applies to national banks.” 2 The
legislative history accompanying this
provision suggests that the new limit
was effective upon enactment. The Joint
Explanatory Statement of the Committee
of Conference provides:

The bil! zenerally makes savings
associations subject to the same limit on
loans to one borrower as apply to national
banks. The limits are incorporated by -
reference, ani are self-executing.

2 Under OCC regulations, loans and extensions of
credit to one person will be attributed to other
persons when the proceeds of the loans or
extensions of credit are to be used for the direct
benefit of the other person(s), or when a “common
enterprise” is deemed to exist between such
persons. The existence of a “common enterprise”
will depend vpon an evaluation of particular focts
and circumstances. See 12 CFR 32.5.

3 The statutory provisions governing national
banhs’ lending limitations are found at 12 U.S.C. 84.

H.R. Conf. Rep. No. 222, 101st Cong., 1st
Sess., at 408 (1989) (emphasis added).
The incorporation of the national bank
lending limitations, however, presents
several practical difficulties, and poses
numerous interpretive questions. This
Final Rule seeks to resolve many of
these issues.

On March 13, 1990, the OTS issued an
Interim Final Rule with request for
comment that did not contain a
transition rule phasing-in imposition of
new, national bank lending limits made
applicable by FIRREA. The Office did,
however, solicit comments from
interested parties on this particular
issue and, as summarized below, several
interested parties did address the need
for transitional implementation of the
national bank lending limits. See 55 FR
11294 (March 27, 1990). Today's Final
Rule establishes a transition period
during which the national bank limits
will be phased-in as they apply for well-
capitalized qualifying associations. This

. transitional measure is discussed in

detail below under “X1. Transition Rule
Phasing-In the New Lending
Limitations.”

During the interval between the
statute's enactment and the
promulgation of the Interim Final Rule, -
the Office responded to the numerous
issues raised by FIRREA's new
requirements by providing interim policy
guidance through the issuance of Thrift
Bulletins prepared by the Office's policy
staff. Today's Final Rule supersedes
these Thrift Bulletins to the extent that
inconsistencies exist between these
Thrift Bulletins and this Final Rule.

"L Summary of Comments

The Office received a total of twemy-

- one comment letters from twenty-two

different commenters,* Those who
submitted comments included: Eleven

_savings banks or savings and loan
- associations, six trade associations and

five law firms. _

Eleven commenters discussed the
need for a phasing-in or transitional
implementation of FIRREA's new
lending limits, suggesting two and three
year timeframes. Several commenters
also suggested a higher limit overall.
Two preferred a 30% limit, another 50%,
while another commenter suggested that
a sound and fair policy would be for the
Office to allow an association’s loans to
exceed the proposed 15% limit where the
savipgs assoctation is not in default. The
commenters also expressed concern that

* Comments received by the Office after the close
of the comment peridd on May 29, 1990 {the date
clearly noted in the March 1990 Interim Final Rule)
have not been s izad for inclusion in this
preamble.

the Office make every effort to liberally
interpret the regulation as it applies to
grandfathered projects so as to reduce
the possibility of lender liability
lawsuits and the associated costs.

The Office has reviewed these
comments and agrees that a limited
transition period for the implementation
of the national bank lending limits for
certain well- capltahzed qualifying
savings associations is desirable.
Specific details of the transition rule
incorporated in today's final rule are
discussed in greater detail below. It
should be noted at the outset, however,
that this transistion rule applies only to
certain categories of loans made by
“qualifying associations” as defined in
this rule. It must also be noted that the
transition rule phases in the national
bank lending limits set forth at 12 U.S.C.
84, which are made applicable to
savings associations by section 5{u) of
the HOLA. The Office clearly lacks the
authority to phase in a lending limit
other than that specified by section 84
and, therefore, rejects comments that
suggest the Office phase in a 30 percent
or 50 percent lending limit.

Nine commenters raised the need for
flexibility in the regulation as it applies

to loan workouts and restructurings.
" One commenter contended that the rule

subjects REO workouts {other than for -
purchased money mortgages) to the
same 15% limit as other loans, contrary

_ to FIRREA's 50% limit for REO lending.

Another commenter agreed-with the

. treatment of REO but asked for

clarification that the 15% limit only
applies to new money loaned. Another
expressed concern that the regulation,
together with Thrift Bulletins TB 32 and

_ TB 32-1, would not provide ﬂexxbxllty to
. workout troubled, pre-FIRREA
- commercial real estate loans. This

commenter also stated that the rule is

-not clear as to when a workout will be
- considered a new loan and further

asserted that the Office, in fashioning

- the rule, misunderstood OCC policy in

that the OCC regulations were not
meant to apply to loans that are
nonconforming because of changes in
statutory or regulatory lending limits.
Another commenter requested that the
Office clarify whether a purchase money

_ note becomes subject to the lending

limits if the association advances
additional funds to the purchaser in
conjunction with the ﬁnancmg of the
sale of REO.

In response to these comments, the
Office notes that its pelicy concerning
the sale of REQO is identical to that of the
OCC. Although section 5{u}(2)(B) of the
HOLA provides that a savings
association may loan up te 50 percent of
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unimpaired capital and surplus to one
borrower to finance the sale of real
property acquired in satisfaction of
debts previously contracted, the Office
stated in the Interim Final Rule that, in
order to protect the safety and
soundness of savings associations, it
would apply a 15 percent limit to such
loans. This more stringent lending limit
that applies to new money advanced to
a borrower pursuant to the financing of
the sale of REO is retained in this Final
Rule as well.

This Final Rule also retains the
definition of “loans” set forth in the
Interim Final Rule which excludes
purchase money mortgage notes
received by a savings association in
connection with the sale of REO
* (provided the association is not placed
in a more detrimental position holding
the note than holding the real estate). If,
in addition to taking a purchase money
mortgage note, an association elects to
advance additional funds to the
purchaser, only this “new money"” shall
be subject to the general 15 percent
lending limit. The purchase money note
is not a “loan” for lending limit purposes
regardless of whether the association
advances new funds to the purchaser of
the REO. This Final Rule retains this
position.

One commenter thought that pre-
FIRREA loans that are renewed should
not be considered nonconforming if
efforts to refinance have been made.
Another commenter, citing the OCC's
transition rule regarding renewals (12

CFR 32.7), argued that the Office should

adopt a two year rule for bringing loans
into compliance with the new lending
limits. One commenter thought that non-
written binding commitments that were
made prior to FIRREA should be
recognized and that lines of credit and
loans in process should be permitted to
be renewed so that they may be fully
funded. There were also several
requests for the Office to clarify what is
meant by “new money,"” including what
constitutes “best efforts” to refinance a
loan, whether chapter 11 restructuring is
exempt from the lending limits, how pre-
FIRREA revolving lines of credit will be
considered, and whether advances to
pay real property taxes and similar
expenditures disqualify a loan
restructuring from renewal treatment.

In response to these comments, the

Office notes that the Interim Final Rule
adopted the OCC's position concerning

the renewal of nonconforming loans.
This position provides that the renewal
of a loan does not constitute a new loan
for lending limit purposes provided no
new funds are advanced by the ,
association to the borrower and a new

borrower is not substituted for the

- original obligor. The renewal of a

nonconforming loan, however, presents
an opportunity to the savings
association to bring the loan into
conformance with the lending limits.
Thus, the association must make best
efforts to bring the loan into
conformance prior to renewal. If these
efforts are unsuccessful, the association
may renew the nonconforming loan.

- This Final Rule does not provide
guidance in addition to that already
provided by the Office with respect to
what measures an association must take
to meet the requirement that it make
“best efforts” to bring a nonconforming
loan into conformance prior to renewal.
Thrift Bulletin 32-1 stated that an
association should attempt to have the
debtor partially repay the loan or obtain

- another institution’s nonrecourse

participation.in the loan to bring it into
lending limit compliance. It is incumbent
upon the association to demonstrate
with written evidence, to be presented
to that appropriate person, committee, -
or the board of directors in conjunction
with the loan approval process, that
these efforts have been made. The
Office feels that this general guidance is
preferable to providing a specific
definition of “best efforts"” in this Final
Rule. )

The Office also notes that its policy
concerning the renewal of unfunded or
partially funded loan commitments is
consistent with the OCC's policy. In the
Interim Final Rule and in the Thrift
Bulletins issued following enactment of
FIRREA, the Office stated that savings
associations may advance additional
funds to a borrower pursuant to a
legally-binding loan commitment that
was within the association’s lending
limit when made. It is incumbent upon
the association to establish, however,
either by a written agreement or by
other file documentation, that a
commitment represents a legally binding
commitment to fund. If doubt exists as
to the legally binding nature of the
commitment, the association must

- include in its file documentation a well-

reasoned opinion of counsel that firmly

- concludes that the loan commitment

represents a legally binding commitment
to advance funds.

In addition, a savings association
must meet a heavy burden of proof to
establish that it is legally obligated to
advance funds pursuant to a loan
commitment where the borrower has not
paid a fee for the new funding. The
Interim Final Rule stated that, in
general, loan commitments for which the

. prospective borrower has paid no fee to

the thrift should be reviewed closely to

determine if a binding commitment
exists. Such agreements typically
contain broad provisions permitting the
lender to decline to fund on subjective
grounds that effectively render the
commitment unenforceable. In the -
absence of payment of such a fee, the
association must overcome with
convincing evidence the strong
presumption that the commitment is not-
legally binding. Today’s Final Rule
retains this position.

In comment letters and other
communications received by the Office,
several interested parties have
requested particular guidance with -
respect to “revolving lines of credit” and
“loans in process.” In these
communications, however, these parties
have failed to establish, in the Office's
view, that these arrangements are any
different from other types of loan
commitments. In the absence of such
evidence, revolving lines of credit and
loans in process shall be subject to the
same lending limit standards as other

" loan commitments.

A paragraph has been added to this
Final Rule that reiterates the position -
concerning the renewal of unfunded or
partially funded loan commitments that
has been stated consistently by the
Office following enactment of FIRREA.
In short, this paragraph provides that,
upon the expiration of a partially funded
loan commitment, only the funded
portion may be renewed if this amount
exceeds the association's lending limit
(and best efforts were first made to
bring it into compliance). This renewed
portion shall then be treated as a
nonconforming term loan. If the
borrower subsequently repays a portion
of the outstanding balance owed to the
association, new funds may not be
advanced (or re-advanced) to the
borrower until the outstanding balance
of the loan is brought within the
association's lending limits. This
position also is consistent with the
OCC's policy.

In the Office's opinion, the issues
raised in the other comment letters -
discussed in this section are issues that
would best be addressed through the
future issuance of opinion letters by the
Office of Chief Counsel. In particular,
the comment letters requesting guidance
on whether Chapter 11 restructurings
and certain other expenditures made by
a savings association to pay expenses
necessary to preserve the value of its
assets shall be subject to the lending
limits are not addressed in this Final
Rule. Becaue of the fact-specific nature
of these inquiries, the Office feels that.
these issues are best addressed through
opinion letters that are written in
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response to letters that set forth specific
details rather than through the issuance
of general guidance in a regulation.

Four commenters-addressed the rule's
treatment of subsidiaries and service
corporations. One commenter was
concerned with narrowing the definition
‘of subsidiary, specifically as it applies to
insurance and real estate activities.
Another remarked on the definition of
“affiliate” in the transactions with
affiliates regulation and its ripple effect
on the loans to one borrower rule. This
commenter opined that loans to zervice
corporations should not be covered by
the loans to one borrower rule because
service corporations are treated the . .
same as savings associations, rather
than being outside the scope of the
lending limits because they are
considered affiliates. One commenter
asked for a clarification of the word
“eligible” as it is used in the definition
of subsidiary. Finally, one commenter
_ thought the definition of “subsidiary”
should be revised to include companies
that engage solely in a type of activity
authorized for Federal associations and
not to the amount of the activity in
which the subsidiary engages. The
commenter reasoned that when an .
activity is conducted in the subsidiary,
the capital regulations will effectlvely
regulate risky subsidiaries.

With one exception, these comments
have not been incorporated in this Final
Rule Today's rule substitutes the term

“operating subsidiary” for the term
“subsidiary” as defined in the Interim
Final Rule and deletes the definition of
“affiliate” set forth in the Interim Rule.
The definition of “operating subsidiary”
in this Final Rule incorporates the
comment that suggests that the Office
delete the requirement that, in order to
qualify as a subsidiary (or operating
subsidiary), a company must engage
solely in activities of the type and in the
amount that a Federal savings
association may directly conduct. Thus,
this Final Rule provides that an -
operating subsidiary may engage solely
in activities in which a Federal savings
asgociation may directly conduct
pursuant to section 5(c) of the HOLA.
This rule deletes the requirements, set
forth in the definition of “subsidiary” in
" the Interim Final Rule, that such a
company engage in permissible
activities in the amount permitted fora -
Federal savings association.’
Because this Final Rule‘does riot
define the terms “affiliate” and
-“subsidiary,” the comment letters that
request the Office to amend these
- definitions have not been incorporated
in this Final Rule. These comment lettérs
-will be reviewed, however, when the

Office promulgates its Final Rule
concerning transactions between a
savings association and its affiliates. It
must be noted that, if the Office
modifies the definitions of “affiliate”
and “subsidiary” in the transactions
with effiliates Final Rule, it may also be
necessary to amend the definition of
“operating subsidiary” set forth in this .
rule as well.’

Four commenters took issue with the
regulation’s aggregation of loans to
partners of limited partnerships for
lending limit purposes. Commenters
viewed this provision of the rule as
inconsistent with the OCC's treatment

of similar loans. One commenter argued

that the limit is significantly more
restrictive than the OCC's treatment of
such loans. The commenter asserted -
that the OCC considers whether the
proceeds of a loan made to a limited
partner are used for the benefit of the
partnership or whether any common
enterprise is deemed to exist between .
the limited partner and the partnership
prior to attributing a loan made to a
limited partner to a partnership of which
he is a part. The difference in
aggregation rules, argued the
commenter, results in national banks
having a competitive ﬂdvantage over
thrifts.

Upon further review of the provisions
in the Interim Final Ruie cencerning -
loans to limited partners and limited
partnerships, the Office agrees with
these comments. The Office has thus
deleted from the definition of “one
borrower” set forth in the Interim Final
rule the provision concerning loans to
limited partners owning an interest.of 10
percent or more and loans to
partnerships that include a limited
partner owning an interest of 10 percent
or more. The Office will apply to such
loans the “common enterprise” and
“direct benefit" tests set forth at § 32.5
of the OCC’s regulations. These
requirements are discussed in greater
detail below.

Two commenters were of the opinion
that income capital certificates and
mutual capital certificates should be
included in unimpaired capital and
unimpaired surplus. One commenter
argued that these instruments should be
treated similarly to net worth
certificates because they represent
similar securities issued by the same

-entity. The commenter thought that this

characteristic, together with the fact that
they are considered equivalent for

capital purposes, outweighs the fact that .

there are not similar instruments fOl’ .

' "'nattona! banks.

" This Final Rule tncludes a statement
that income capital certificates and

mutual capital certificates are not
includable in unimpaired capital and
surplus. The OCC'’s regulations (12 CFR
part 3) provide that a national bank may
include in its calculation of unimpaired

. capital and unimpaired surplus net

worth certificates issued pursuant to 12
U.8.C. 1823(i). In the Interim Final Rule,
the Office noted that the statutory
authority for net worth certificates held
by savings associations, set forth at
former section 12 U.S.C. 1729({)(5), is
substantially identical to section 1823(i).
Because of the substantially identical
nature of these two statutes, the Interim

* Final Rule provided that savings

associations may include net worth
certificates within the calculation of
unimpaired capital and surplus. Income
capital certificates and mutual capital
certificates are authorized by former
section 12 U.S.C. 1729{f)(6), however,
which is not substantially identical to
section 1823(i). For this reason, savings
associations may not include these
instruments within unimpaired capital
and surplus.

" Four commenters discussed corporate
debt securities and commercial paper.
Support was expressed by commenters
for retaining additional investment
authority in highly-rated corporate debt
and commercial paper. One commenter

‘reasoned that, if the general lending

limit were applied to these instruments,
investment income would decrease due
to the need to purchase in odd lots and
credit risk would increase because of
the need to diversify portfolios beyond
the safest investments available.
Another commenter was concerned
with the disparity in investment
authority between banks and thrifts in
this area which would result in more.

* stringent lending limits for thrifts.

National banks have separate -
authorities for lending and investing.
Under 12 U.S.C. 84, national banks may
lend to one entity 15 percent of

"unimpaired capital and unimpaired

surplus. Under 12 U.S8.C, 24, national
banks may invest in the securities of the
same entity as much as an additional 10
percent of unimpaired capital and
unimpaired surplus. The commenter
remarked that this disparity in
investment authorities between national
banks and thrifts could-diminish the
value of a savings association charter.
Other commenters expressed the desire
that the $500,000 exemption apply to
corporate debt and commercial paper or
that the corporate debt securities not be
subject to the loans to one borrower rule
atall, but sub)ect only to 12 CFR 545.75.

* After reviewing the commenters
received and considering the
repercussions of revoking this additional
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investment authority in rated
obligations, the Office is reinstating-this
authority, although with modifications.
Because the Office remains concerned
that limits tied to percentages of assets
or absolute dollar amounts can result in
unsafe concentrations in loans to and
investments in one issuer, this authority
will now function as a percentage of
capital. This modification to the Interim
Final Rule is discussed in greater detail
below.

The Office received one comment
concerning the application of the lending
limits to the portion of a loan that
represents accrued interest. Another
commenter stated that capitalization or
deferral of accrued interest should not
render a renewal (or any part thereof) as
a new loan for lending limit purposes.

One commenter thought that loans or
advances to a federal agency should not
be subject to limitation and that
overnight investments in Federal funds
should be excluded. This commenter
also stated that loans or participation
interests sold without recourse reduce
risk and, therefore, should not be
includable in the definition of “loan.”

In the Office’s view, these issues are
already addressed in the OCC's lending
limit regulations. In particular, § 32.108
of the OCC's regulations provides that
the lending limits do not apply to the
portion of a loan or extension of credit
that represents accrued or discounted
interest. Section 32.6(e) provides that
loans to or guaranteed by a federal
agency are not subject to the lending
limits. Finally, § 32.102(b) provides that
sales of Federal funds with a maturity of
one business day or under a continuing
contract are not “loans and extensions
of credit” for lending limit purposes.
However, sales of Federal funds with a

‘maturity of more than one business day

are subject to the lending limits. These
OCC regulations and codified
interpretations apply to savings
associations in the same manner and to
the same extent that they apply to
national banks.

Finally, several of the commenlers
expressed the preference that flexibility
in applying the rule be maintained by
application and interpretation on a case-
by-case basis. In response to these

‘comments, the Office simply notes that

FIRREA does not expressly authorize
the OTS to waive, through a waiver or
forebearance procedure, the application
of the national bank lending limits to
savings association.

IL. The New General Rule: A Lower
Limit :

FIRREA requires that lhe 12 U.S.C. 84

. lending limitations shall apply to’

savings associdtions *'in the same

manner and to the same extent" as they
apply. to national banks, First, today's
rule replaces the previous regulation set
forth under 12 CFR 563.93. With respect
to the new general loans to one
borrower limitation, today's rule
replaces the prior limitation with two
new provisions virtually identical to
section 12 U.S.C. 84 (2)(1) and (a)(2). but
which substitute the term “savings
association” for the term “national
banking association.”

The new limitation provides that total
loans and extensions of credit to a
person outstanding at one time and not
fully secured by collateral at least equal
in value to the amount of the loan or
extension of credit shall not exceed 15
percent of the association’s unimpaired
capital and unimpaired surplus {the
“General Limitation”). Of course, this 15
percent limitation is the maximum
permissible for savings associations;
safe and sound operation may dictate
that the association set a lower, more
prudent limit for itself. The rule also

* provides, as does section 84({a}{2), that in

addition to this 15 percent general
limitation, total loans and extensions of
credit to a person outstanding at one
time and fully secured by “readily
marketable collateral” shall not exceed
10 percent of the unimpaired capital and
unimpaired surplus of the association.
Today's rule incorporates the OCC's
definition of “readily marketable
collateral” set forth at 12 CFR part 32.

The incorporation of these two
sections, as well as other section 84
provisions discussed ahead, initially
raised questions regarding the
definitions to be employed in
implementing these new statutory limits,
as well as questions regarding the
extent to which either the substantive
regulations or the interpretive opinions
issued by the OCC as to these
limitations apply to savings
associations. The legislative hlstory
suggests that these section 84 limits
should apply to the same extent that
they apply to national banks.

It is the Office’s view that, in addition
to section 84 itself, the statute requires it
to apply to savings associations the
national bank limits “in the same
manner and to the same extent” that
such limits apply to national banks. As
the regulations and codified opinions of
the OCC at 12 CFR part 32 “apply” to
national banks, the OTS, in exercising
its rulemaking authority granted under
the Act, is required to regulate savings

associations in a consistent ® manner

8 There are several references throughout this rule
to FIRREA's requirement that the Office apply
section 5{u) to savings associations in a manner that
is ""consistent” with the manner in which the OCC .

and to ensure that its regulations employ
the national bank limits. Although it is
anticipated that the differences in the
banking and thrift industries may give
rise to differences in the application of
these lending limit principles,
Congressional intent is clear that the
national bank lending limits are not to
be abridged. Absent evidence that the
natignal bank lending limits do not
address these differences, or are not
sufficiently strict, the OTS will apply the
regulatory limitations promulgated by
the OCC pursuant to the notice and
comment procedures outlined in the
Administrative Procedure Act ("APA"™).
5 U.S.C. 551 et seq.®

Thus, the OTS has determined that
the Comptroller's lending limit
regulations and the interpretive rules set
forth at 12 CFR part 32 are to be
followed by savings associations. The
Office will give substantial weight to the
Comptroller's noncodified legal opinions
interpreting the national bank lending
limits, although they have not been
published for notice and comment, and
will regard them as strong evidence of
safe and sound banking practices, but
the Office regards these opinions as
advisory only.

As discussed below, general
definitions set forth at 12 CFR part 32
are to be applied by associations in
implementing the new statutory
limitation, as are other terms employed
in the part 32 regulations but defined
under other OCC regulations. It should
be noted that this application of the
regulations an interpretations codified
under part 32 includes the Temporary

appiies section 84 to national banks. By using the

“ term “consistent” throughout this rule. the Office

intends that it will apply the section 84 lending
limitations to savings associations “in the same
manner and to the same extent” as the OCC applies
these limits to national! banks, as required by
section 5{u). The Office also intends that it will
apply the section 84 limitations to savings
assgociations in a manner that is “no less stringent”
than the manner in which the OCC applies these
limits to national banks, as required by section 4(c}
of the HOLA.

® In the Office’s view, its genera!l rulemaking
authority set out in section 3(b)(2), and in section
4(a)(2} of the HOLA with respect to Fed=ral savings
associations in particular, authorizes the OTS to
promulgate regulations implementing FIRREA's new
lending limits. However, thig rulemaking authority is
circumscribed by section 5{u){1)'s requirement that
the national bank lending limitations be applied “in
the same manner and to the same extent” as they

* apply to national banks and by the requirement of

section 4{c) that all of the Office's regulations and
policies governing the safe sound operation of
savings associations be no less stringent than those
of the OCC. Today's Final Rule applies, in large
mensure, the lending limit regulations and codified
interpretations of the OCC under 12 CFR Part 32.
The section 5{(u){2) Special Rules are not governed
by the “in the same manner and to the same extent”
language.
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Rule issued by the Comptroller
addressing the lending limit treatment of
loan commitments where the
association experiences and intervening
drop in capital. See 53 FR 23752 (June 24,
1988). This June 1988 rule, of course,
only applies to loan commitments
entered into on or after FIRREA's date
of enactment by an association
experiencing a drop in capital. The
Comptroller has recently proposed
amendments to its Temporary Rule, 54
FR 30054 (July 18, 1989). Savings
associations are well-advised to
carefully review these documents.

Of greater significance to savings -
associations, however, are recently
proposed, broad amendments to the
OCC'’s part 32 (and related parts 7 and
3) lending limits, 54 FR 43398 (Oct. 24
- 1989). This Office will closely monitor
this rulemaking, and recommends that
savings associations also closely review
this OCC proposal.

II1. General Rule Definitions: Calculating
“Unimpaired Capital and Ummpau‘ed
Surplus

"A. Applymg the Comptrol]ers
Definitions '

Because it is the basis for calculating
a savings association's lending limit, the
meaning of the term. “ummpalred capltal
and unimpaired surplus" is of )
fundamental lmportance Section 5(u)
requlres the OTS to apply 12°U.S.C. 84 to
. savings associations “in the same
manner and to the same extent as it
applies to national banks." The OCC's
. lending limit regulations, 12 CFR part 32,
limit the amount a national bank may
lend to one person to an amount not to

"- exceed 15 percent of the bank’s

unimpaired capital and ummpalred 4
surplus.” Because FIRREA requires OTS
to adopt the OCC lending limits, savings
associations must apply the definition of
“unimpaired capital and unimpaired.
surplus” as it is defined in the OCC's’
regulations.® Today’s rule sets forth a

.T The term “unimpaired capital and-unimpaired
surplus" is not defined under the section 5t} capital
provisions for savings associations. In other
- provisions of the section 5(u) lending limits,
however, Congress specifically referenced the
section 5(t) capital standards when it so intended
(See Section 5{u}{2){A)(ii)(11}). This, in addition to
the language of section 5(u)(1) and the Conference
Report’s statement that such national bank /imits
were incorporated by reference, indicate that
. Congress intended that OTS apply.the OCC.
definition of “unimpaired capital and unimpaired
surplus” to savings associations.

® The definition of unimpaired capital and
unimpaired surplus at 12 CFR pan 32 references
part 3 of the OCC's regulatlons ‘Unimpaired capita)
and unhimpaired surplus” is defined at 12 CFR 32.2{c}
as being equivalent to the term “capital and
surplus™ as defined at 12 CFR 7.1100. Section 7.1100
has been superseded by 12 CFR part 3 and the term
“capital and surplus” is not specifically defined at

definition of “unimpaired capital and

unimpaired surplus” that is identical to

the definition set forth at § 3.100. '
Pursuant to § 3.100(a), “capital”

includes the amount of common stock

and perpetual preferred stock
outstanding and unimpaired. Section
3.100(c) defines *surplus” as the sum of:
(1) Capital surplus; undivided profits;
reserves for contingencies and other
capital reserves (excluding accrued
dividends on perpetual and limited life
preferred stock); net worth certificates
issued pursuant to 12 U.S.C. 1323(i)
(Federal Deposit Insurance Act);
minority interests in consolidated
subsidiaries; and-allowances for loan
and lease losses; minus intangible
assets; (2) purchased mortgage servicing
rights (savings associations may include
the lesser of the fair market value or the
amortized cost of purchased mortgage
servicing rights); (3) mandatory
convertible debt to the extent of 20
percent of total capital and surplus; and
(4) other mandatory convertible debt,
limited life preferred stock and
subordinated notes and debentures to

‘the extent set forth in § 3.100(f)(2).

The Office will issue guidance that
supplements this rule to assist savmgs
associations in calculating these '
components of capital and surplus. '

B. The Treatment of Intangible Assets

The definition of capital and surplus
under § 3.100 to be used for lending limit .
purposes differs in several ways from
the capital provisions set forth at section
5(t) of the HOLA, which provide capital
adequacy requirements for savings
assaociations. One of the most significant
of these differences is the extent to
which intangible assets, including
goodwill, may be included in-an

association’s capxtal Section 5(t) allows -

certain supervisory goodwill to be
phased out of core capital over a period

* of several years. Section 3.100 is much
- more restrictive. Compare 12 U.S.C.

1464(t) and 12 CFR part 567 with 12 CFR
3 100.

" The Comptro_ller 8 rules currently
require intangible-assets other than

- purchased mortgage servicing rights to

be deducted from capital for purposes of

- determining both a national bank's
- capital adequacy and its lending limit.

See 12 CFR 3.100(c)(1), 12 CFR
3.2(c)(1)(i).? At the time these rules were

12 CFR 3.100. See also 54 FR 43398, 43406 {Oct. 24,

-1989).

° The OCC has promulgated new, nsk based
capital standards, which will begin to apply to
national banks as of December 31, 1890, and be fully

hased-in as of December 31, 1992. See “Risk-Based
(,upnal Guidelines,” 54 FR 4168 (Jan. 27, 1909).
Those risk-based capital standards will alter the

_ treatment of intangible assets for capital adequacy

adopted, however, the OCC
promulgated a transition rule for
intangible assets (*‘capital transition").
Section 3.3(b) of the Comptroller’s
regulations sets forth this capital
transition rule; it permits the inclusion in
capital of intangible assets purchased
prior to April 15, 1985 and accounted for
in accordance with the instructions of

- the OCC.!% The amount of intangibles
-that may be included in capital is

limited to 25% of the sum of certain
capital components.!? Section 5(t)(3) of
the amended HOLA, on the other hand,
permits savings associations to phase
out the amount of qualifying supervisory
goodwill includable in core capital over
a five year period ending December 31,
1994, but only for purposes of
determining capital adequacy. It is
section 5(u)'s incorporation of the
national bank limits which requires that
OTS apply the OCC's capital
computation for loans to one borrower
purposes. See 135 Cong. Rec. 510206

_ (August 4, 1989).12 .

Thierefore, the transition rule for
intangible assets set forth at § 3.3(b)

. applies to all intangible assets other
.than purchased mortgage servicing

rights, which are specifically included in
unimpaired capital and unimpaired

. surplus. Other intangible assets, such as
‘core deposit mtanglbles. goodwill, and
“favorable leaseholds, are not fully

included in unimpaired capital and
surplus under 12 CFR 3.100. See 50 FR

,'10207, 10212 (March 14, 1985), Thus,

these other intangible assets are subject
to the § 3.3(b) transition period.

purposes. First, lﬁtangibles grandfathered under the
section 3.3(b) provision discussed in text will
continue to qualify for grandfathering treatment

"only until December 31, 1992. After that date, the

OCC will require their deduction from Tier 1 capital,
54 FR at 4182. See also 54 FR 46394, 46398 {Nov. 3,
1989) (deduction of grandfathered intangibles, after
December 31, 1892, for purposes of the leverage limit
applicable to national banks). Second, however, the
OCC will permit the inclusion-in Tier 1 capital of
certain intangibles provided they meet a three-part
test set forth in the regulation. 54 FR at 4179, The
OTS applies an identical three-part test for
inclusion of intangibles in core capital. except with
regard to those intangibles the treatment of which is
specifically prescribed by section 5(t) of the HOLA.
12 CFR 567.5{a)(2).

19 The capital transition rule does not cover

" purchased mortgage servicing rights which are
. specifically permitted to be included in capital

under § 3.2(c)(2) and under the accompanyins
interpretive rule, § 3.100(c){(2).

1 See 12 CFR 3.2(c)(1).

12 1t gshould be noted that, although § 3.3(b)
provided a transition period during which banks
could include certain intangible assets in primary
capital, § 3.3(b) does not expressly provide a similar
transition period for savings associations. Because
FIRREA requires the OTS to apply the OCC's
lending limits to savings associations “in the same
manner and to the same extent” as they apply to

- national banks, savings associations are bound by

the strict terms and date set forth in § 3.3(b).
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It should be emphasized that the
differences in statutory authority under
HOLA sections 5(t) {capital adequacy)
and 5(u) (lending limits) result in
different capital computations for
purposes of 12 CFR part 567 and this
section, respectively. In short, items that
may be included in the calculation of
unimpaired capital and unimpaired -
surplus may not necessarily be included
in calculating section 5(t) capital, and
vice versa.

Today's rule applies the transition
period of § 3.3(b) to savings associations
in the same manner and to the same
extent it applies to national banks.
Therefore, the term “capital and
surplus” for purposes of applying the
loans to one borrower limitations to
savings associations includes only the
intangible assets that meet the
requirements set forth at § 3.3(b). A
savings association must have
purchased the intangible asset prior to
April 15, 1985 and accounted for it in
accordance with the instructions of the
OCC before it may include the asset in
its primary capital.!3 If these
requirements are met, the intangible
asset may be included within primary
capital in an amount not to exceed 25
percent of the sum of § 3.2(c)(1).
Purchased mortgage servicing rights are
the only intangible asset not subject to
this transition rule.

C. Net Worth Certificates

Pursuant to 12 CFR 3.2(c)(1) and
3.100(c)}{1), a national bank may include
in primary capital and surplus net worth
certificates issued pursuant to 12 U.S.C.
1823(i}). Section 1823(i) provides that the
FDIC may, in its sole discretion,
increase or maintain the capital of a
qualified institution by making periodic
purchases of net worth certificates. The
Bank Board, prior to enactment of
FIRREA, was also authorized to
purchase net worth certificates from
qualified savings institutions pursuant to
12 U.S.C. 1729(f)(5). This provision was
removed by FIRREA at the same time
that section 1823(i) was amended to
apply to all depository institutions.

Section 1823(i) and former section
1729(f)(5) are substantially identical in
their description of the authority of the
FDIC and Bank Board, respectively, to
purchase net worth certificates from
qualified institutions. Therefore, today’'s
rule permits savings associations to

13 For an example of the accounting methods
employed by the OCC with respect to certain
intangible assets, refer o Banking Circular BC-164,
issued on December 29, 1981. In general, BC-164
provides that core Jdeposit intangibles should be
amortized over either the estimated average life or
the actual life of the core deposits. except that the
amortization period cannot exceed 10 years.

include within unimpaired capital and
surplus net worth certificates issued
pursuant to 12 U.S.C. 1729(f)(5). This
provision is made in light of the
substantially identical language of
sections 1729(f)(5) and 1823(i) and is
consistent with the requirement of
FIRREA that OTS apply to savings
associations the same limits that apply
to national banks, Without this
provision, savings associations would
not be able to include net worth
certificates within capital and surplus
since the certificates had been issued
pursuant to a statute different from,
albeit substantially identical to, section
1823(i). The Office has determined that
savings associations may not include
within unimpaired capital and
unimpaired surplus income capital
certificates and mutual capital
certificates, which were authorized by
former section 1729(f)(6) rather than
former section 1729(f)(5).

D. Other Concerns—Intervening Capital
Drop

As noted above with respect to.loan
commitments entered into after the
effective date of FIRREA, the
Comptroller's June 1988 Temporary Rule
with request for comment will be
applied to savings associations. 53 FR
23752 (June 24, 1988). This rule can be
applied to loan commitments made on
or after the effective date of FIRREA by
savings associations experiencing a
decline in capital. In general, the OCC
rule provides relief for banks which
have experienced a decline in capital
and, hence, their lending limits after
entering into loan commitments. The
OCC permits a legally binding
commitment to advance funds, within a
bank's lending limit when entered into,
to be treated as a loan “made” at the
time the bank entered into the
commitment. Thus, a subsequent decline

* in lending limits caused by a reduction

in the bank’s capital would not resuit in
a violation of the lending limits when
the commitment is funded. See 53 FR
23752, 23753 (June 24, 1988); 54 FR 30054
(July 18, 1989).14

14 Historically, a loan commitment was not
deemed “made” until funded. Banks encountered
difficulty, however. if they entered into an underline
commitment (within the lending limits) but
experienced a drop in capital in the intervening
period before the commitment was actually funded.
Because the historical approach required that the
lending limits be applied when the loan was
“made,” and it was not “made” until the later date
of funding, the lower lending limit reflecting the
capital drop would apply. The OCC's Temporary
Rule remedies this problem by permitting underline
cominitments to be deemed “made” when entered
into. Thus, by treating such commitments as having
been “made” prior to the drop in capital, the higher
lending limit would apply.

The Office also adopts the OCC'’s
policy concerning the renewal of an
unfunded or partially funded loan
commitment that was within the
association's lending limit when made.
Consistent with this OCC policy, the
Office views the expiration of an
unfunded or partially funded loan
commitment, or any restructuring of the
commitment, as an opportunity for a
savings association to bring the loan
commitment into conformance with the
association’s then-applicable lending
limit. Thus, where a savings association
has entered into and funded or partially
funded a loan commitment which was
within the association’s lending limit
when made, and the association’s
lending limit subsequently declines, the
association may renew that protion of
the loan commitment which has been
funded as though the loan commitment
were a term loan. An unfunded loan
commitment, or the unfunded portion of
any loan commitment, which would
exceed the association’s lending limit if
made on the date of the renewal, may
not be renewed.

IV. General Rule: Application of the Part
32 Regulations to Savings Associations

The statutorily-mandated application
of the national bank limits poses many
practical and interpretive difficulties for
savings associations, which previously
have not been generally subject to these
limitations. Cognizant of the many
uncertainties created by FIRREA's
imposition of these new limits, the OTS
envisions that many issues will continue -
to require resolution through OTS legal
opinions, OTS Legal Alert Memos, Thrift
Bulletins and similar policy issuances,
as well as through informal and formal
guidance and assistance from the OCC.

The discussion below is meant to
clarify and discuss the applicability of
the new limitations, and address
particular questions regarding the scope
of the new provisions and the
appropriate definitions to be employed.

A. Scope

This Final Rule slightly modifies the
scope provision set forth in the Interim
Final Rule. Today's rule provides that
the loans to one borrower limitations
apply to savings associations and their
“operating subsidiaries,” as defined in
this rule. The definition of “operating
subsidiary” in this rule is virtually
identical to the definition of
“subsidiary” in the Interim Final Rule.
Both the term “subsidiary” in the
Interim Final Rule and the term
“operating subsidiary” in this Final Rule
are defined as companies under the
control of a savings association that



Federal Register / Vol. 55, No. 132 / Tuesday, July 10, 1990 / Rules and Regulations

28151

engage solely in activities in which a
Federal savings association may directly
conduct pursuant to section 5{c) of the
HOLA. The definition of “operating
subsidiary” in this Final Rule, however,
deletes the requirement that such
companies engage in these permissible
activities in the same amount that is
permissible for a Federa! savings
association.

Other than this revision, this Final
Rule merely substitutes the term -
“operating subsidiary” for the term
“subsidiary” wherever it appears in the
Interim Final Rule. This revision to the
Interim Final Rule does not affect the
types of entities that are subject to the
loans to one borrower limitations as
described in the Interim Final Rule.

Today’s Final Rule also deletes the
definitions of “affiliate” and
“subsidiary” set forth in the Interim
Final Rule. This amendment to the
Interim Rule is necessary because the
Office has not reached final decisions
on the definitions of “affiliate” and
“subsidiary” for purposes of a Final
Rule governing transactions between a
savings association and its affiliates.
The loans to one borrower Interim Final
Rule set forth definitions of these terms
that were identical to the definitions set
forth in the proposed transactions with
affiliates regulation. If these definitions
were to be retained in this Final Rule
but were to be revised in the
transactions with affiliates Final Rule,
savings associations would be
confronted with conflicting definitions

of the terms “affiliate” and “subsidiary” .

as set forth in the two rules. In the
Office’s view, this would create
confusion in the extent to which the two
rules would apply to certain
transactions between a savings
association and companies under its
control. )

For this reason, the definitions of
“affiliate” and “subsidiary” are deleted
from this Final Rule and the term

“gsubsidiary” as it appears in the Interim

Final Rule is replaced with the term
“operating subsidiary” in this Final Rule.
Thus, today’s rule defines an operating
subsidiary of a savings association as
any company controlled by a savings
association, the voting stock of which is
eligible to be held only by savings
associations, that is engaged solely in
activities of the type that a Federal
savings association may directly
conduct under section 5{c) of the HOLA.
Accordingly, this Final Rule applies to
all loans made by savings assaciations
and their operating subsidiaries. This
Rule does not apply to loans made by a
savings association to its affiliates,
subsidiaries or operating subsidiaries.

The Office remains concerned,
however, that the scope of the loans to
one borrower limitations complement
the scope of the Office’s transactions
with affiliates rule. The loans to one
borrower Interim Rule and transactions
with affiliates Proposed Rule were
drafted so as to avoid the possibility
that both limitations would apply to
transactions between a savings
association and a company under its
control. 55 FR 11298. Although today's
Final Rule does not define the terms
“affiliate” and “subsidiary,” the Office
remains concerned that the definitions
of these terms in future transactions
with affiliates Final Rule be consistent
with the definition of “operating
subsidiary” in today’s Final Rule.
Accordingly, savings associations are
cautioned that any revision to the terms
“subsidiary” and “affiliate” in the
transactions with affiliates Final Rule
may necessitate a similar revision to the
definition of “operating subsidiary” in
this rule as well.

B. Definitions: General Considerations

FIRREA provides that the section 84
lending limits are to apply to savings
associations in the same manner and to
the same extent that they apply to
national banks. As noted above, today’s
Rule provides that the OCC’s part 32
regulatory definitions are to apply to
savings associations as well. This, of
course, includes definitions of the terms
“unimpaired capital and unimpaired
surplus,” “loans and extensions of
credit,” and “person.” Just as the Office
has been concerned to reconcile
differences between the scope of the
two agencies' lending limit regulations,
however, the Office has similarly been
concerned that the OCC’s definitions
may result in “coverage gaps” or
instances where relationships or
extensions of credit that were formerly
addressed under § 563.93 will be
unaddressed or less stringently .
regulated under the OCC’s definitions.

For this reason, in the Office's
recodification of its prior loans to one
borrower regulation pursuant to its
comprehensive recodification of
regulations after FIRREA, 54 FR 49411,
49573 {Nov. 30, 1989}, § 563.93 was
revised to include an introductory
sentence indicating that, in addition to
the lending limit provisions of section
5(u), associations were also required to
apply any requirements set forth under
the former § 563.93 provision that were
more stringent than the standards of
section 5{u). Today's rule dispenses with
this interim guidance and generally
requires only that savings associations
follow the OCC's lending limit
provisions in today's rule. In general,

today's rule does not retain the
requirements set forth under § 563.93; in
a few instances, however, the Office is
exercising its authority under sections 3
and 4, as well as under section 5{u}(3), to
impose slightly different restrictions.

As was noted above, the OTS and the
OCC have moved much closer in their
regulatory approaches to lending
limitations in recent years. For this
reason, many of the concepts underlying
the OCC's definitions of "“loans and
extensions of credit” and “contractual
commitment to advance funds,” as well
as its loan aggregation policies under
§ 32.5, had been incorporated in the
former § 563.93 definitions of
“outstanding loans,” *one borrower,”
“outstanding commercial loans,” and
“person.” Accordingly, OTS staff does
not anticipate any significant disparity
in coverage.

As mentioned above, the Office will
continue to closely monitor the recently
proposed revisions to the OCC lending
limit regulations. See 54 FR 43398 (Oct.
24, 1989). After reviewing this OCC
proposal and considering any revisions
made in any Final Rule issued by the
OCC, the Office will issue further
guidance to the extent necessary. Until
such time as the OCC has completed its
rulemaking, savings associations must
comply with the 12 CFR part 32
definitions and aggregation rules as
presently codified, with the minor
revisions contained in today's rule.

(1) Loans and Extensions of Credit

Today's rule adopts the OCC'’s
definition of “loans and extensions of
credit” set forth at 12 CFR part 32.

(2) Definition of “person”/“One
Borrower" {*Common Enterprise”

Today's rule references the OCC's
definition of the term “person™ and
incorporates within this definition the
term “financial institution” as presently
defined at 12 CFR 561.19. This Final Rule
deletes from the Interim Final Rule
§ 8 563.99(b)(2)(i) and 563.93(b}(2)(ii).
These sections retained provisions from
prior § 563.93 concerning loans made to
limited partnerships that include a
limited partner owning an interest of 10
percent or more and loans made to a
limited partner owning an interest of 10
percent or more in a limited partnership.
The Interim Final Rule provided that
such loans would be aggregated with
each other regardless of whether a
“common enterprise” or *direct benefit"
exists between the 10 percent limited
partner and the partnership. Today's
rule deletes this per se rule concerning
loans made to 10 percent limited
partners and loans made to limited
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partnerships that include 10 percent
limited partners and specifically applies

" the standards set forth at § 32.5 to such
loans.

V. General Rule: Exceptions to the
Sectien 84 Limits

Today's rule specifically incorporates
the exceptions to the lending limitations
set forth under 12 CFR part 32, which
generally restate the lending limit
exceptions expressed in the statute at 12
U.S.C. 84(c). These exceptions have
been applicable to savings associations
under the commercial loans to one
borrower limitation at § 563.93 since
1983 and should be familiar to
associations.

VI Implementation of the Specml Rules
Provisions

A. Special Rule: The $500,000 Minimum

In today's rule, the Office provides
regulations to implement the Special
Rules provisions set forth under new
. section 5(u)(2) of the HOLA. Unlike the
section 5(u)(1) General Limitation,
however, the Special Rules provisions
have no OCC analog. Thus, this is a new
section specifically governing loans by
savings associations.

These regulatory provisions are issued
pursuant to the Office's authority under
section 3(b)(2) (and section 4(a)(2)) of
"~ the HOLA, which provides that the
Director of OTS “may prescribe such

regulatlons and issue such orders as the -
Director may determine to: be necessary -

for carrying out this Act and all other

_ laws within the Director’s jurisdiction,”
-12 U.S.C. 1462a(b)(2); See also 12 U.S.C.

. 1463(a)(2). The Office believes that

- several issues are left unresolved after a

close readmg of the Special Rules

" provision of the statute and aftera .

thorough review of FIREA's legislative

history. These issues include the

interaction of these Special Rules

limitations with the General Limitation

set forth in 12 U.S.C. 84(a) (1) and (2), as
well as the definition anid meaning of

several of the terms in this section.

Section 5(u)(2) provides that

_ “notwithstanding” the General
Limitation, a savings association may
make loans to one borrower under one

_of two enumerated clauses: the first
clause provides for loans for any.
purpose not to exceed $500,000; the -
second clause provides for loans to
develop domestic residential housing
units, not to exceed the lesser of
$30,000,000 or 30 percent of the savings
association’s unimpaired capital and
unimpaired surplus. From a review of
the statute and legislative history, the
Office does not believe that it was .
Congress’s intent, nor is it consistent

with safe and sound lending practice, to
permit savings associations either: (a)
To always make an additional loan of as
much as $500,000 for any purpose over
and above the General Limitation of 15
percent of unimpaired capital and
surplus; or (b) to lend, in addition to the
General Limitation amount, a full 30
percent or $30,000,000 to develop
domestic residential housing units.
Therefore, today's rule provides that
loans made under either of these clauses
may not be made in addition to the
General Limitation of 15 percent of
unimpaired capital and surplus.

This position is consistent with policy
established under the Bank Board’s prior
loans to one borrower regulation.
Section 563.93 imposed an aggregate
lending limitation of the lesser of 10 .
percent of an insured.institution's
withdrawable accounts or an amount
equal to the institution’s regulatory.
capital. 12 CFR 563.93(b)(1). The
regulation also provided that, despite .
this limitation, loans to one borrower
could be made in excess of this limit ’
(i.e., as an alternate to this limit)

-provided that the sum of the institution’s

loans to one borrower did not exceed .
$500,000. The Board was of the view that

““an alternative ceiling of $500,000 will

permit more troubled institutions to
make sizable loans that will help restore
them to profitability.” See 48 FR 23052
{May 23, 1983). In the agency's view, the
$500,000 limit for loans for any purpose .
in section 5(u)(2) of the HOLA is

intended to achieve the same result. =+

Thus, under today’s rule, where a
savings association’s application of the
General Limitation's 15 percent formula
(or, under the transition rule, the 60 or 30
percent formulas) would result in that
association only being able to lend an
amount Jess than $500,000, the Special .
Rules paragraph (u)(2){A)(i) will still
enable the association to make total |

" loans to one person, for any purpose, not
“to exceed $500,000. If applying the

General Limitation’s 15 percent formula .
renders a lending limit greater than
$500,000, the association would -

naturally apply this greater amount; and. -

the $500,000 loan limit for any purpose
may not be employed. In short, if the
General Limitation permits loans to one
borrower in excess of $500,000, the .
section 5(u)(2)(A)(i) $500,000 exceptxon .
is simply not relevant.?.

18 It should be noted that, unlike the prior § 563.93. -

limitation which provided for a periodic,
inflationary adjustment of the $500,000 limit in
response tofluctuations in the Consunier Price
Index, FIRREA does not explicitly provide for such
an adjustment. For this reason, Thrift Bulletin 24,
which addressed this periodic lnflationary o

to ad;ustment. will be rescmded

Today's rule contains language
clarifying that an agsociation may
employ this $500,000 exception for loans
for any purpose to lend up to-$500,000 to
one borrower, even though such a loan

, may exceed the association’s General
Limitation. Thus, if an association’s
General Limitation calculation results in
a $400,000 limit, the association may
nevertheless lend up to $500,000 to
Borrower A. If the association's capital
position subsequently improves and its
General Limitation calculation thereby

. increases to $600,000, the association

may not lend an additional $600,000 to
Borrower A. The Association may, '
however, lend an additional $100,000 to
Borrower A, which would make the
aggregate amount of outstanding loans
owed to the association by Borrower A
equal to the association’s General

‘ leltatlon of $600,000.

B. Specml Rule for Loans to Develop
Domestic Residential Housing Units

~ The same “notwithstanding” language
that introduces the $500,000 exception
similarly 1ntroduces the residential
housing exception. Today's rule
consistently interprets the meaning of

" this language by clarifying that the

$30,000,000 or 30 percent of unimpaired
. capital and unimpaired surplus limit for
loans to develop domestic residential

. housing units is not in addition to.the

.‘General Limitation of 15 percent of
.unimpaired capital and ummpau‘ed
: ;surplus 16 ,

v

18 It should be noted that, because of the
transition. period established by today’s rule, the .
lending authority sef forth in section S(u)(2)(A)ii)
‘will not actually provnde greater lending authority.
for most qualifying savmgs associations until the -
transition period expires an December 31, 1891, The
section 5(u)(2)(A)(#H)(N) Special Rule provides that a
savings association must be in compliance with the

_ fully phased-in cepital standards of section 5{t)
before it may avail ftself of the authority to loan up
to 30 percent of unimpaired capital and surplus to -
oie borrower to develop domestic residential

. housms units. Today's rule slmnlarly provides that a
savings association must meet its fully phased-in
capital standards iri order to avail itself of the
lending authority set forth in the temporary -

- transition rule. Thus, it is unlikely that a qualifying

_ savings association would seek OTS approval.to

- engage in domestic residential housing lending
under the Special Rule when it may loan as much as
60 percent of unimpaired capital and surplus to one

- borrower during the first year of the transition rule

and 30 percent during the second year without
obtainmg Office approval.

The Office believes that this requnremenl is
consistent with both'safety and soundness and
Congressxonal intent because it permits only those

- savings associations to employ the temporary’
~ transition that Congress has otheérwise permitted to

exceed the general 15 percent lending limit under
" the Spécial Rule provision.
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As stated in today's rule, an
association’s ability to make loans to
develop domestic residential housing
units includes amounts loaned to a given
“one borrower” under the General
Limitation. For example, assume that
Association A makes a loan to Borrower
B in the amount of its General Limitation
of $800,000 (15 percent)}. The residential
housing exception does not permit
Association A to lend an additional 30
percent {or $1,600,600) to Borrower B.

_The exception permits Association A to
lend only an additional $800,000 to
Borrower B, for an aggregate total of
$1,600,000 (30 percent). Moreover, the
extent to which Association A has
availed itself of the additional 10
percent of unimpaired capital and
unimpaired surplus limitation for loans
fully secured by readily marketable
collateral to make loans to Borrower B
must also be subtracted from the
$30,000,000 or 30 percent limit provided
in the Special Rule.

Therefore, if a savings association
avails itself of the residential housing
exception, the exception's 30 percent or
$30,000,000 limitation will serve as the
uppermost limitation on lending to any
one borrower. Moreover, it will serve as
the uppermost limitation for lending to
one borrower even if the full 15 percent
of the association’s General Limitation
is applied entirely to commercial
loans—the exception would permit only
an additional 15 percent for loans to that
borrower to develop domestic
residential housing units. Of course, if
an association does not avail itself of
this exception, the limitation on loans to
onc borrower will simply be the General
Limitation.!? An interpretation
appended to today’s rule illustrates the
operation of this higher lending limit.

Today’s rule also sets fortha -
definition of the term "to develop
domestic residential housing units."”
Neither the statute nor its legislative
history provides guidance with respect
to the definition of this term. Due to both
the Office's and the industry’s
familiarity with the term “residential
real estate” set forth under OTS
regulation 12 CFR 541.23, the Office is -
proposing this definition as the
appropriate reference for determining
the meaning of “residential housing
unit” under FIRREA's new lending

' An association might not wish to avail itse!f of
the residential development exception if its
otherwise applicable General Limitation would be
higher than the limit provided by the exception. For
example, an association with a General Limitation
higher than $30,000.000-would likely not wish to
avail itself of the exception, since the $30.000,000
figure would operate as the uppermost limitation for
all lending to one borrower ff the residential
exception were employed.

limitation. As presently defined, this
term includes homes (ircluding
condominiums and cooperatives},
combinations of homes and business
property, other real estate used for
primarily residential purposes other
than a home (but which may include

homes), combinations of such real estate

and business property involving only

minor business use, farm residences and

combinations of farm residences and

commercial farm real estate, property to
be improved by the construction of such

structures, or lcasehold interests in the
above real estate.

In applying this definition,
associations will also be required to
apply the present regulatory definitions
of terms included within the § 541.23
definition of residential real estate, to
include the definitions of “home™
(§ 541.14), “combination of home and
business property” {§ 541.4),
“combination of residential real estate
and business property involving only
minor or incidental business use™
(§ 541.3), and “single family dwelling”
(8 541.20). The lerm "“domestic” as used
in this section includes units located
within the geographic area where OTS-
regulated savings associations are
chartered. This includes the fifty states,
the District of Columbia, Puerto Rico,
the Virgin Islands, Guam, and the
Pacific Islands.

The rule defines the term “to develop”

to include the various combinations of
phases necessary to produce housing
units as an end product. This includes:
(1) Acquisition, development, and
construction; (2} development and
construction; (3) construction; {4)
rehabilitation; or (5) conversion. It is

crucial that domestic residential housing

units be the end product; the mere
acquisition of real estate for holding or
for later developing will not fulfill the

“definition for purposes of this Special

Rule. Permanent financing of either

individual units within a development or

of a multi-unit complex is permissible
provided that the financing is related tc
any of the aforementioned five
combinations of phases. Permanent
financing of existing housing units,
whether single-family or multi-family,
does not serve the purpose of the
Special Rule and, therefore, is not
excepted from the General Limitation.
In order for an association to avail
itself of the residential housing unit
Special Rule, the association must
satisfy five prerequisites that are set

forth in the statute and which have been

reprodiced in today's proposed
regulation. The first of these
prerequisites is that the purchase price
(cash or cash equivalent) of each single

family dwelling unit, the development of
which is financed under the residential
housing exception, does not exceed
$500.000.

The term “single family dwelling unit”
is defined presently under OTS
regulation § 541.20 as “a structure
designed for residential use by one
family, or a unit so designed, whose
owner owns, directly or through a non-
profit cooperative housing organization,
an undivided inferest in the underlying
real estate, including property owned in
common with others which contributes
to the use or enjoyment of the structure
or unit.” This existing definition is
familiar to savings associations and is to
be applied under the new section 5{u).

The Office has received several
inquiries concerning the $500,000
purchase price requirement. Although
legislative history provides little
guidance on this issue, it is the Office’s
view that this statutory requirement is
to apply literally, and that the actual
final sales or purchase price of each
single family dwelling unit financed
under this clause cannot exceed
$500,000 (cash or cash equivalent).

The second prerequisite to the use of
the 30 percent or $30,000,000 exception
for loans to develop domestic residential
housing units is that the savings
associalion be, and continue to be, in
compliance with the fully phased-in
capital standards prescribed under
section 5(t) of the HOLA, as amended.
The term “fully phased-in capital
standards” is defined as the standards
that will be in effect as of January 1,
1995, at the expiration of all statutory
and regulalory phase-in requirements
set forth in 12 U.S.C. 1464(t) and 12 CFR
567.2, 567.5, and 567.9. If an association
fails below this capital requirement, its
autharity to avail itself of the exception
ceases; the Office will require that the
association qualify under an order from
the Director or his designee under
section 5(u){2)(A)(ii)(1II} should the
association return to compliance.?® The
OCC's “falling capital” policies set forth
in the June 1988 Temporary Rule with
request for comment, 53 FR 23752 (June
24, 1988}, and the July 1989 Notice of
Proposed Rulemaking, 54 FR 30054 (July
18, 1989), do not apply in this Special

t8 If the agsociation falls out of compliance with
this capital requirement it can no longer avail itself
of the lending limit for domestic residential housing
unless and until it applies for. and receives a new
order from the Director. However, the Office will
permit associations to continue funding a legally
binding loan commitment made under section
S{u)(2){A)(ii) if the association should fall out of
compliance with its fully phased-in capital
requirement, provided such binding commitment to
the borrower was made when the association was
in compliance.



26154

.

Federal Register / Vol. 55, No. 132 / Tuesday, July 10, 1990 / Rules and Regulations

Rules context (i.e., compliance with the
fully phased-in capital under section 5(t)
must be maintained).

‘The third prerequisite to the exception
for loans to develop residential housing
units is that the Director, by order,
permit savings associations to use the
higher limit. Such an order wauld not
constitute a “waiver” of the loans to one
borrower limitation but merely

_permission to uge the section
5{u)(2)(A)(ii) Special Rule. Such order
may contain additional requirements or
set forth additional conditions or
restrictions governing the exercise of the
exceptional residential lending authority
to one borrower. Moreover, the Director,
or those agency officials to whom the
Director delegates the authority to issue
such orders, reserve(s) the right to
rescind any such order, as well as the
authority to generally impose more
stringent restrictions on a savings
association's loans to one borrower if

the Director determines that such
restrictions are necessary to protect the
safety and soundness of the association
under HOLA section 5(u}(3), as added . ..
by FIRREA. -

The fourth preréquisite to the use of
the additional lending limit for
residential housing development is that
all loans made under the $30,000,000
housing development exception, to all
borrowers, may not in the aggregate-
exceed 150 percent of the saving.
association's unimpaired capital and -
surplus. The statute specifically states
that this 150 percent limitation applies to
“loans madeé under this clause.” The
Office interprets this provision to mean

" loans made under the exceptional

authority of amended section
5(u){2){A}(ii), which provides for the
maximum lending limit of 30 percent or
$30,000,000 for the development of
domestic residential housing units. Thus,
neither loans made under the $500,000

exception for any purpose under section
5(u){2}(A)(i), nor loans made under the
authority of the General Limitation
under section 5(u)(1) fall w1thm thls 150

_percent limitation.

The following example illustmtes the .
operation of the 150 percent limitation.
In short, the example illustrates how a
gsavings'association might allocate loans
that it has made to three different
borrowers under the General Limitation
and under the Special Rule. The General
Limitation limits an association's loans
to one borrower to 15 percent of-
unimpaired capital and unimpaired
surplus, as reflected in the third column
of the following table. Under the facts of
each example below, the association
has exceeded the 15 percent limitation,
thus requiring that the association
properly allocate loans in excess of that
limit into the Special Rules category for
residential development:

'Totél
oans—
Percent Percent
percent of
Borrower unimpaired “"g’(?,',(ﬁ‘,”‘ %?gﬁ'gf&;

capital and .
unimpaired general rule | special rule
_ surplus

A 20 15 5

B 28| - 15 1"

o] 30 15 15

Total percent counting towards the 150% limit -3

Total percent of remaining permissible lending to all borrowers under sec. 5(u)(2)(A) 150% limit 119

- Finally, the fifth prerequisite to a -
savings association's use of the
domestic residential housing exception
to the General Limitation is that loans
made by an association under this
section must comply with all applicable
loan-to-value requirements. In the
Office's view, the requirement to adhere

o “all applicable” loan-to-value
requirements requires that all
associalions seeking to avail themselves
of this exceptional lending authority
apply the loan-to-value requirements
applicable to Federally chartered
savings associations. See 12 CFR
545.32(d}. In light of the fact that this is
exceptional lending authority greater

.than the General Limitation applicable
to national banks, this uniform _
requirement will help to ensure that in

.providing this additional lending . .
authority to promote the development of
domestic residential housing units, the
Office will not be approving disparately
higher levels of risk concentration that
could result from the application of
differing loan-to-value requirements of

- .many jurisdictions.

VIL Special Rule: Loans To Facilitate

the Sale of Real Estaie Owned

Section 5(u)(2)(B) also provides that a
savings association's loans to dne
borrower to finance the sale of real
property acquired in satisfaction of
debts previously contracted for in good
faith shall not exceed 50 percent of the
savings association's unimpaired capital
and unimpaired surplus. Section
563.93(d}(4) of today’s rule sets forth a
definition of the term “loan,” as well as
a more restriclive unimpaired cupital
and unimpaired surplus limitation, in an
effort to ensure consistency with

" policies of the OCC with respect to the

disposition of association assets.

Significantly, today's rule establishes -

‘a definition of the term “loans" as used
in the statute’s phrase “loans to finance
the sale of real property acquired in

satisfaction of debts prevnously e

contracted for in good faith,” which i is tq
be used solely for purposes of these new
lending limits. As set forth in the rule,
this term does not include an .
association's financing of the sale of
such real property acquired where: the
association merely takes a purchase:":

money mortgage note from the

‘purchaser. This treatment of purchase

money mortgages taken through the sale

"of real estate acquired is consistent with

the treatment the Comptroller applies to
such financings under section 84. In
writlen interpretaticns, the OCC has
historically excluded such financings to
facilitate the sale of other real estate

owned from the ambit of the section 84

lending limits, although loans (i.e., new
funds) extended to a purchaser to
improve such property must comply
with sectlon 84.

This provision will serve to establish
lending limit parity between savings
associations and national banks with
respect to such financings of real estate
owned. If purchase money note -

financing were not excluded from the

scope of this limitation, savings -
assaciations would clearly be -

" disadvantaged, since such financings by

national banks would not be covered by
the section 84 lending limitations with

" respect to savings association, while
. similar fmancmgs by savings =~
" associations would ostenmbly be
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subject to the statutory 50 percent
limitation.?® ..

Today's rule thus provides that the
term “loans;" as used in section
5{u}(2)(B), does not include an
association’s financing of the sale of
such acquired property where the
association merely takes a purchase
money mortgage note from the
purchaser, provided: (1) No new funds
are advanced by the association to the
borrower; and (2) the association is not
placed in a more detrimental position as
a result of the sale (i.e., the association
is not in a worse position holding the
note than holding the real estate). These
requirements will demand a more fact-
specific inquiry by the association, as
well as by the Office’s examination
staff, and will necessitate that the
association provide appropriate
evidence that these requirements have
been considered and met in each
transaction.

Provided these requirements are met,
such financings will not constitute a
loan to finance the sale of real property
acquired as referenced under section
5(u)(2)(B), nor a loan or extension of
credit as defined under 12 CFR part 32.
However, all other financings or loans
to facilitate the sale of such foreclosed
property, as well as any loans that
constitute the advancement of new
funds (e.g., a loan to a purchaser to
make improvements) will be subject to
the section 5(u)(1) General Limitation, or
the section 5(u){2) $500 000 limit, if
applicable.

Although the Office believes that this
action is necessary to ensure that its
lending limit treatment is consistent
with that of the OCC with respect to the
sale of such assets, the Office remains
concerned that the 50 percent limitation
set forth in section 5(u)(2){B) of FIRREA

19 The OCC has stated that the taking of a
purchase money mortgage note to facilitate the sale
of any bank asset (not just real property) would not
fall within the section 84 limitations, provided the
above conditions are met. Thus, a less careful
reading of the section 5(u)(3) limitation as applying
to financings where the association merely takes a
purchase money note without an advance of new

. funds would lead to the following incongruous
result: financings to facilitate the sale of rea/
property would fall within the section 5(u)(2)(B)
limitation, similar financings to facilitate the sale of
other bank assets would fall within neither the 50
percent limitation nor the General Limitation. {The
section 5(u)(2)(B) Special Rule only addresses rea/
property assets held by the association; other assets
held by the association fall within the General
Limitation {/.e.. section 84).) Because the OCC has
stated that the purchase note financing of bank
assets falls outside section 84, real property.
financings would have a 50 percent limitation, while

- other bank asset finaricings would have no loans to
one borrower limita‘ion. Such a less careful reading
of the statute would produce a result that is both
illogical and inconsistent with the treatment of such

- financings by the OCC.

is not sufficiently restrictive to ensure
safe and sound policy. For example, -
while a national bank’s purchase money
note financing of the sale of a bank
asset would not be subject to the 15
percent of unimpaired capital and
unimpaired surplus limitation set forth
at section 84, the bank’s extension of
new money would fall within this 15
percent limitation. Under section
5{u)(2)(B), as interpreted in today’s rule,
similar financing by a savings
association would likewise not fall
within the lending limitation, but an
extension of new money in a sale of
association real property would be
governed by a 50 percent limitation. In
short, the statute suggests an upper limit
on the amount of new money a savings

. association may loan to one borrower in
connection with the sale of association
real property that is more than three
times greater than the limit applicable to
a national bank’'s extension of new
money.

The Office believes that, in order to
protect the safety and soundness of
savings associations, it should apply a
more stringent limitation on the amount
an association may loan to one
borrower in connection with the
financing of the sale of real property
acquired in satisfaction of debts
previously contracted than the absolute
maximum permitted under section
5{u){2)(B). Thus, today's rule is
consistent with the OCC's rule with
respect to the sale of such assets and
provides that a savings association’s
loans to one borrower to finance the
sale of real property acquired in
satisfaction of debts previously
contracted in good faith shall not exceed
the General Limitation of 15 percent of
unimpaired capital and unimpaired
surplus. The extension of new money
and all other loans (again, specified
purchase money note financing is
excluded) to one borrower to finance the
sale of such association real estate will
only be permitted up to a limit identical
to the 15 percent limit applicable to
national banks. Moreover, the transition
rule enunciated in today’s rule (the 60
percent/30 percent phase-in) does not
apply to such loans; the 15 percent
limitation still applies.

This 15 percent limitation is not in
addition to the General Limitation of 15
percent of unimpaired capital and
unimpaired surplus; in short, such loans
to finance the sale of association real

property, when aggregated with all other .

loans to that borrower, cannot exceed
the General Limitation.

VIIL Investment Securities

Previously, a Federal association
could lawfully invest in, sell, or hold
commercial paper and corporate debt
securities of any one issuer consistent
with specific limitations identified at 12
CFR 545.75. Section 545.75(b)(3) provides
that an association's total investments
in the commercial paper and corporate .
debt securities of any one issuer, or
issued by any person or entity affiliated
with such issuer, together with
commercial loans, are subject to the
loans to one borrower limitations set
forth at 12 CFR 563.93(b)(2). Today's rule
retains the limitation set forth in
§ 563.93(b)(2) as the limitation on the
amount a savings association may
invest in the commercial paper and
corporate debt securities of any one
issuer. Today's rule also permits savings
associations to invest an additional 10
percent of unimpaired capital and
surplus in certain highly rated
obligations as discussed below.

A. Corporate Debt Securities and
Commercial Paper

The extent to which a national bank
may invest in securities is governed by
12 U.S.C. 24, which provides that a
national bank may purchase for its own
account investment securities of any one
obligor or maker in an amount not to
exceed 10 percent of the bank’s capital
stock paid in and unimpaired and 10
percent of its unimpaired surplus. The
OCC's regulations define an investment
security as a marketable obligation in
the form of a bond, note, or debenture
which is commonly referred to as an
investment security. Not included in this
definition are investments which are
predominantly speculative in nature. 12
CFR 1.3(b).

This limitation on the amount of
investment securities a national bank
may purchase for its own account is
separate from the limitation on the
amount the bank may loan to one
borrower set forth at 12 U.S.C. 84.
Generally for purposes of distinguishing
between a “loan” for purposes of 12
U.S.C. 84 and an “investment security”
for purposes of 12 U.S.C. 24, the OCC
determines whether a “loan” is the
result of direct negotiations between a
borrower and a lender, or the lender's
agent, and whether the loan terms are
specialized to meet the interests of the
lender and the needs of the borrower.
An “investment security,” on the other
hand, typically has standardized terms
which can be compared to the terms of
other market offerings. Loans made by a
national bank are subject to the section
84 lending limits while a bank's
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purchase of investment securities is

subject to section 24. FIRREA applies to

savings associations only the loans to

. one borrower limits of section 84 and
does not apply the section 24 limitation
on the amount of investment securities
of one issuer a national bank may
purchase.

In order to protect the safety and
soundness of savings associations,
however, the Office has retained the
prior limitation on the amount a savings
association may invest in the corporate
debt securities of any one issuer.
Accordingly, the limitation on the
amount of commercial loans a savings
association may make to one borrower
formerly set forth at § 563.93(b)(2}
continues as the applicable limit on the
amount an association may invest in the
corporate debt securities of a single
issuer. Under this rule, a savings
association must add any loans it has
made to a borrower with any corporate
debt securities held by the association
that were issued by the sanie borrower
and the aggregate amount is subject to
the association’s General Limitation.

The provision in today’s rule is
identical to the prior Bank Board
limitation on the amount of corporate
debt securities of any one issuer a
savings association may hold. Prior to
FIRREA, the Bank Board's lending limits
consisted of an aggregate limit and a
commercial limit, with the OCC’s
lending limitation at 12 U.S.C. 84 serving
as the commercial limit. A savings
association’s investment in corporate -
debt securities was deemed to be an
“outstanding commercial loan” as
defined under § 563.83{a)(3)(i).
Consequently, section 543.75(b)(3)
incorporated the commercial loan
limitation under § 563.93 as the
appropriate limitation on the amount a
savings association could invest in the
corporate debt securities of any one
issuer. L

FIRREA, however, requires the OTS to
apply the section 84 lending limits to all
loans, so the former “commercial” limit

- under § 563.931s now the General
Limitation. Since the lending limits set
- forth in section 84 already governed the
extent to which a savings association
could invest in the corporate debt
securities of one issuer, today's rule
does not impose a new limitation on
investment in corporate debt on one
issuer, but merely clarifies the
regulatory references. Thus, today's rule
incorporates a technical amendment to
§ 545.75 consistent with this analysis.

A savings association’s total
investment in commercial paper will be
similarly treated. The OCC regulations
governing loans to one borrower define
the term "loans and extensions of

credit” as any direct or indirect advance
of funds, including obligations of makers

_and endorsers arising from the

discounting of commercial paper, to a
person. 12 CFR 32.2(a). Under today's
rule, the commercial paper held by a
savings association is included within
the definition of “loans and extensions
of credit” and continues to be subject to
the loans to one borrower limitations.
Thus, the aggregate amount of loans,
corporate debt securities, and
commercial paper of the same borrower
or issuer held by a savings association
is subject to the 15 percent of
unimpaired capital and surplus
limitation set forth at 12 U.S.C. 84.

B. Rated Obligations

In promulgating its Interim Final Rule,
the Office revoked savings essociations’
additional investment authority in rated
obligations that existed in the former
§ 563.93 loans to one borrower
regulation, Savings associations could
formerly invest in securities of one
issuer beyond the general limitation
applicable to both commercial loans to
and investments in the same entity,
provided that the securities were highly-
rated.

An association could formerly invest

‘the greater of 1 percent of assets or $1

million in the commercial paper of one
issuer, if rated in the highest category by
at least two nationally recognized rating
services, or in corporate debt securities
of one issuer, if rated in the two highest
categories by a nationally recognized

rating service. An association could also

formerly invest up to the greater of one-
half of one percent of assets or $500,000
in the commercial paper of one issuer if
rated in the two highest categorics by at
least tiwo nationally recognized rating
services, or in corporate debt securities
of oneisguer, if rated in the three highest

.categories by a nationally recognized

rating service. The aggregate investment

* in Issues of one entity under both of

these additional investment provisions
could not exceed the greater of 1 percent

‘of assets or $1 million.

In revoking this former authority, the
Office reasoned that since this
additional investment authority was ~
linked to a percentage of assets,
investments made under this authority
could exceed the total capital of an
undercapitalized association. Similarly,
since the total was also linked to an
absolute dollar amount, $1 million,
investments made under this authority
could exceed total capital {or small
savings associations, and again,
undercapitalized associations. To
preserve the safety and soundness of
savings associations by limiting
concentrations of loans and

investments, the Office revoked this

. authority in its Interim Final Rule.

After reviewing the comments
concerning the revocation of the
additional authority of savings
associations to invest in rated
obligations, the Office {s reinstating the

- authority set forth in former § 563.93,

although with some modifications. In
particular, this Final Rule amends the
former provision concerning
investments in rated obligations by
restricting a savings association’s
investment in certain highly rated
obligations to an amount not to exceed
10 percent of unimpaired captial and
surplus. This authority is in addition to
any loans an association may make to
the same borrower. The Office has
established a limitation based on
unimpaired capital and surplus because
it is concerned that a limitation based
on percentage of assets or an absolute
dollar amount may result in unsafe
concentrations of loans and investments
to one issuer.

This Final Rule provides that,
notwithstanding the general limitation to
one borrower of 15% of unimpaired
capital and unimpaired surplus for
aggregale loans and investments, a
savings association may invest up to 10
percent of its unimpaired capital and
unimpaired surplus in one issuer's
commercial paper, if rated in the highest
services, or in corporate debt securities
if rated in the two highest categories by
a nationally recognized rating service.
The former clause that permitted
additional investment in commercial
paper and corporate debt securities in
lesser quality categories is not

‘reinstated with this Final Rule.

IX. Transitional Policies for Existing
Loans and Loan Commitments

A. Loan Commitments

Two Thrift Bulletins, TB 32 and TB
32-1, provided specific guidance with
respect to the treatment of loan
commitments and outstanding loans
made before the enactment of FIRREA.
As stated in these documents, a legally
binding loan commitment that was
within the association's lending limit
when made and that was entered into—
but not funded——prior to FIRREA's
August 9, 1989 enactmeni could be
funded post-enactment and be subject to
the pre-existing loans to one borrower
limitation under 12 CFR 563.93 rather
than the more restrictive FIRREA .
limitation. This transition policy,
however, contains several caveats.

First, this conclusion assumes that the
loan commitment was within the
association’s lending limit when made
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and was legally binding prior to
FIRREA's enactment. Under this
transition policy it is incumbent upon
the association to demonstrate that the
commitment represents a legally binding
commitment to fund. For example, the
OCC's transition rules under 12 CFR 32.7
require either a written agreement or
other file documentation evidencing the
commitment. Where doubt exists as to
the legally binding nature of the
commitment, supervisory personnel may
require a written legal opinion of the
association’s counsel.

In general, loan commitments for
which the prospective borrower has
paid no fee to the thrift should be
reviewed closely to determine if a
binding commitment exists. Such
agreements typically contain broad
provisions permitting the lenders to
decline to fund on subjective grounds
that effectively render the commitment
unenforceable. In the absence of
payment of such a fee, the association
must overcome with convincing
evidence the strong presumption that the
commitment is not legally binding.

Advances under renewals or
extensions of such pre-enactment
commitments must conform with the
new lending limitations set forth under
FIRREA if the renewal or extension of
the commitment is made on or after
FIRREA's date of enactment. .
Accordingly, an association may renew
only the funded portion of a loan
commitment if this portion exceeds the
association's lending limit at the time of
renewal. Upon renewal, this renewed
portion effectively converts to a
nonconforming term loan. This position
is consistent with the OCC's transition
rules and interpretations governing the
renewal of loan commitments. See 12
CFR 32.7(d).

Finally, when a savings association is
requested to enter into an outstanding
binding commitment that may exceed
the association’s lending limit now or in
the future, prudent lending practice
would dictate that the association take
precautions to permit escape from such
a dilemma. Such actions include a
protective clause in the commitment that
would release the association from its
obligation if funding the loan would

result in an overline, This is particularly

important with respect to new
commitments entered. into by savings
associations during the transition period
established by this rule, which is
discussed in greater detail below.

B. Outstanding Loans: Renewals

This previously announced
transitional measure also addresses
loans outstanding prior to enactment,
and renewals and extensions of those

loans post-enactment, It is the OTS’s
view that, for lending limit purposes, a
renewal of a loan will generally not be
regarded as the equivalent of a new loan
at the time of renewal, provided: (1) No
new funds are advanced by the
association to the borrower; and (2) a
new borrower is not substituted for the
original obligor. Provided these
conditions are met, the renewal of such
a loan will not result in a violation of the
new statutory limitation; rather, the loan
will be deemed “nonconforming.” This
position is consistent with the
longstanding policy of the OCC as
expressed in its written interpretations
of applicable statutory and case law.
See also 54 FR 43398, 43401 (Oct. 24,

1989).

Because the renewal of a
nonconforming loan presents an
opportunity to bring the loan into
conformance, the association must, prior
to such a renewal, make every effort to
bring the loan into conformance with the
new limitation, For example, the
association should attempt to have the
debtor partially repay the loan or obtain
another institution’s nonrecourse
participation in the loan to bring it into
lending limit compliance. It is incumbent
upon the association to demonstrate
with appropriate written evidence that
such efforts have been made. The OTS
will not consider the renewal made in
accordance with these principles to be a
violation of law. However,
circumstances that indicate a deliberate
purpose to evade the law and to extend
unauthorized lines of credit will be
deemed to violate the statutory
limitations made applicable by FIRREA
and expose the directorate to liability.

The OTS is also specifically adopting
the OCC's policy regarding the
restructuring of loans. The restructuring
of a loan, to include extending
repayment terms, altering interest rates,
or obtaining additional security, will be
treated as a renewal rather than a new
loan and extension of credit, provided
the original obligor is not released (and,
as in the case with all loan renewals, no
new funds are advanced). Id. at 43401.

This policy reflects the OCC's historical .

treatment of such restructurings for
lending limit purposes. Savings
associations should be advised,
however, that supervisory personnel
will carefully review such renewals and
that the Office reserves the right to
impose more stringent restrictions if it is
determined that such modifications are
not consistent with safe and sound
operation.

X. Miscellaneous: Calculation of Limit
and Maintenance of Records

Under today’s rule, the amount of an

-association's “unimpaired capital and

unimpaired surplus” must be calculated
as of the association's most recent
periodic report (monthly or quarterly)
filed with the OTS prior to the date of
granting or purchasing the loan or
otherwise creating the obligation to
repay funds, unless the association-
knows, or has reason to know, based on
transactions or events actually
completed, that its level of unimpaired
capital and unimpaired surplus has
changed by a material amount, upward
or downward, subsequent to the filing of
the report. As the Bank Board noted in
1985 in incorporating this provision, a
“transaction or event” requiring a
“negative” adjustment would include,
for example, a supervisory directive to
establish a specific loss alléwance or
notice of default on a loan. See 50 FR
45095 (Oct. 30, 1985).

Today’s rule also retains provisions of
former § 563.93(c) pertaining to an
association’s maintenance of records.
The provision in today's rule, however,
substitutes “the greater of $500,000 or 5
percent of unimpaired capital and
unimpaired surplus of such association"
for the “$250,000 or 2 percent of
regulatory capital of such institution,
whichever is greater” recordkeeping
trigger of the former rule, and makes
other technical changes. Today's rule
also deletes the provision of former
§ 563.93(c) that requires documentation
in all cases where outstanding loans to
one borrower exceed $1,000,000. Prudent
loan underwriters may wish, however, |
to document compliance with the legal
lending limits for all significant loans,
even loans for amounts less than the
aforementioned thresholds. Such
documentation facilitates review by
regulators seeking to determine a
savings association’s compliance with
the legal lending limits during on-site
examinations.

XI. Transition Rule Phasing-In the New
Lending Limitations

Today's rule establishes a temporary
transition period, to expire on December
31, 1991, that phases in the application
of the national bank lending limits for
well-capitalized, qualifying associations.

A. Authority and Justification

Since FIRREA's enactment, the OTS
has engaged in a thorough review and
analysis of the section 5(u) lending
limits, the sparse legislative history for

" this section, the interrelation of this

provision with other sections of
FIRREA, and the interrelation of these

—
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new limits with other OTS regulations.
In both formal and informal advice to
savings associations and other
interested parties, the Office has been
careful not to take steps that could
thwart Congressional intent, as
expressed in the Act, that the national
bank lending limits be made applicable
to savings associations. This ongoing
review of the Act and its legislative
history for authority to provide a
transitional measure, and an analysis of
the need for and appropriate form of
transition relief, has been conducted by
legal and policy staffs, respectively.

With regard to the question of legal
authority to provide a transition rule,
several conclusions can be drawn,
despite the paucity of clear legislative
history. First, although the Act made the
section 84 national bank limits
applicable to savings associations,
Congress did not amend the National
Dank Act either to make the OCC the
primary regulator of savings
associations or to provide the
Comptroller with express authority to
draft lending limit regulations to apply
particularly to savings associations.
Second, several provisions within
FIRREA expressly provide the OTS with
broad rulemaking authority.

Section 3(b)(2) of the HOLA provides
that the Director of OTS is authorized to
“prescribe such regulations and issue
such crders as the Director may
determine to be necessary for carrying
out this Act and all other laws within
the Director’s jurisdiction.” Section
4(a)(2) of the HOLA also provides that
the Director “may issue such regulations
as the Director determines to be
appropriate to carry out the
responsibilities of the Director or the
Office.” Finally, section 4(c) of the
HOLA provides that all OTS regulations
“shall be no less stringent than those
established by the Comptroller of the
Currency for national banks.”

This broad grant of rulemaking
authority to the OTS, the primary
Federal regulator of savings
associations, is entirely consistent with
this agency’s charge to ensure that
savings asgociations are appropriately
regulated and examined, that they
provide credit for housing, and that they
are operated in a safe and sound
manner. As discussed above, the
statutory provisions on lending limits for
savings associations and their
legislative history do not evidence
Congressional intent that the OCC
become the primary Federal regulator
for savings associations. Nor does the
section 5{u) lending limit provide that
the imposition of the national bank
limits was intended to supersede

FIRREA's broad grant of rulemaking
authority under sections 3 and 4. Section

_ 6(u) does manifest an intent to make the’

national bank limits applicable to
savings associations {"shall apply to
savings associations”), that such limits
are to apply in the same manner and to
the same extent that they apply to
national banks, and that the preexisting
savings association lending limits are
not to be applied post-enactment (the
Act’s Conference Report provides that
the “limits are incorporated by reference
and are self-executing”).

Thus, although neither the statute nor
the Conference Report expressly
nullifies OTS’s broad rulemaking
authority, the statute clearly evidences
Congressional intent that, in the general
lending limit context, such authority
must be exercised in a manner that
applies the national bank limits “in the
same manner and to the same extent” as
they apply to national banks. In short,

section 5(u)(1) circumscribes the Office’s

general rulemaking authority with
respect to the General Limitation, but of
course does not similarly affect this
authority under the Special Rules.

Moreover, any lending limit
regulations prescribed by the OTS must
also comply with the requirement of
section 5(c) that its regulations and
policies governing safety and soundness
be no less stringent than those of the
OCC. Thus, the discretion the OTS
exercises in promulgating lending limit
regulations and a transition rule must
comport with both the “in the same
manner and to the same extent”
restriction and the comparable
stringency requirement.

The Office believes that this
interpretation of its authority to phase in
the application of the section 84 lending
limits to savings associations is
consistent with the manner and extent
to which the OCC applies these limits to
national banks. Importantly, the Office
has devised a transitional measure that
requires all savings associations,
effective August 9, 1989, to abandon the
former Federal Home Loan Bank Board
regulatory limits that predated FIRREA,
consistent with Congressional intent as
expressed in section 5(u)(1) and in the
Conference Report. This transitional
measure phases in the national bank
lending limits calculated on the basis of
the same definition of unimpaired
capital and unimpaired surplus that
applies to national banks. Of course,
savings associations that are unable to
use the transition period because they
do not meet the necessary prerequisites
are strictly governed by the national

bank limits as of FIRREA's enactment. . *

Since the enactment of FIRREA, the
Office has received several inquires
from parties who object to the
imposition of national bank lending
limits to savings associations, While the
statute provides that savings
associations are subject to the same
lending limits as national banks, the
Act's imposition of significantly lower
lending limits has affected the financing
of projects begun before FIRREA's
enactment, Phases of projects that were
originally planned and that were
considered viable in many cases cannot
be funded in the future by well-
capitalized, qualifying associations. In
some cases, funding of projects by such
associations had to be halted in the
middle of a phase, making repayment of
funds already disbursed unlikely
without the lender repossessing the
project.

A transition rule phasing in the legal
lending limits would provide these well-
capitalized, qualifying savings
associations with some relief in dealing
with problems resulting from the sudden
imposition of the national bank lending
limits. First, it would provide these
qualifying savings associations with
greater opportunity to establish loan
participation networks to serve the
financing needs of major borrowers.
This would foster continuation of
profitable relationships. Qualifying
savings association that plan to serve
the credit needs of major borrowers in
the future should actively seek
competent lending partners during the
transition period if the association’s
post-transition lending limit will not be
sufficient to accommodate such .
borrowers.

Second, it would in many cases permit
funding to continue on projects begun
before FIRREA's enactment where
disbursements were halted due to
imposition of the new lending limits. For
example, an association may have made
a nonresidential construction loan prior
to FIRREA, secured by real property,
totaling $6,000,000 or 60 percent of the
association’s unimpaired capital and
unimpaired surplus as measured by
today’s standards. Assume that the loan
matured after enactment of FIRREA
with only $4,000,000 disbursed. Since
this amount represents 40 percent of the
association’s unimpaired capital and
unimpaired surplus, and exceeds the
national bank lending limits (15 percent
under section 5(u)(1)}, no additional
funds could be disbursed to that
borrower. However, if the association

. qualified to avail intself of the

transitional lending limit of 60 percent of
unimpaired capital and unimpaired
surplus, then the unfunded total of
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$2,000,000 could be advanced (as
discussed in greater detail infra and in
the appended Interpretation, provided
the borrower had no other outstanding
loans from the association, and provided
further that the qualifying association
complies with the transition rule's
aggregate limit on all loans, as well as
other prerequisites).

As another example, assume that a
savings association entered into a
revolving line of credit with a borrower
pre-FIRREA to fund development of a
residential housing project. Assume that
the line of credit totaled $6,000,000 or 60
percent of the association’s unimpaired
capital and unimpaired surplus as
measured by today’s standards. If the
revolving line of credit matured post-
FIRREA with $4,000,000 outstanding,
then the amount outstanding could be
renewed under OTS's current renewal
policy. This policy maintains that,
provided every effort has been made to
bring the loan into compliance, loans
that were legal when made pre-FIRREA
can be renewed post-FIRREA if there is
no advance of new funds and no
substitution of obligors. Since the
outstanding balance in this example
represents 40 percent of the
association’s capital, the line may be
- renewed but it effectively converts to a
term loan. Until the line is repaid to a
level less than $1,500,000 or 15 percent
of the association’s unimpaired capital
and unimpaired surplus {or to a level
below the 30 percent Special Rule for
loans to develop domestic residential
housing, if applicable), no additional
funds can be advanced to the borrower.

However, continuing with this
example, if the association qualifies for
the additional lending authority
available under a transition rule, the
unfunded balance of $2,000,000 could be
renewed or advanced prior to December
31, 1990, at which time the phase-in
lending limit declines to 30 percent of
unimpaired capital and surplus.
Furthermore, prior to December 31, 1990,
the line could retain its revolving
feature. That is, any funds repaid by the
borrower could be readvanced during
this time period, provided that such
advances did not exceed 60 percent of
the association’s unimpaired capital and
unimpaired surplus at the time of the
advance {and again, were permitted
under the 300 percent aggregate limit
and complied with all other
requirements).

_ The rule would also provide some
relief in cases where a association
entered into a residential construction
loan prior to FIRREA that exceeded 60
percent of its current unimpaired capital
and unimpaired surplus. For example,

- December 31, 1991, qualifying

association.” First, in order, to meet this
definition, a savings association must
meet its fully phased-in capital
requirement; that is, it must be in
compliance with the capital standards
that will be in effect as of January 1,
1995 at the expiration of all statutory
and regulatory phase-in requirements
set forth in 12 U.S.C. 1464(t} and 12 CFR
567.2, 567.5, and 567.9. Second, such
association should not be identified as
an association in need of more than
normal supervision by supervisory
personnel. Associations that satisfy the
qualification criteria to use the lending
authority of the transition rule may avail
themselves of the expanding lending
authority; there will not be an
application and approval process per se.
Instead, associations seeking to use this

~temporary transition authority will need
to complete a certification form to be
provided by the District Director that
indicates to supervisory personnel the
association’s intent to use the transition
lending authority. Once this certification
form has been provided by the
qualifying association, the association
can avail itself of the expanded lending
authority. The District Director may
request additional information and
reserves the right to restrict an
association’s right to use the expanded
transition lending authority generally, or
to restrict its use with respect to
particular loans or extensions of credit,
for safety and soundness reasons.

This temporary transition authority
does not apply to all loans and
extensions of credit of a qualifying
savings association. In short, today’s
temporary transition authority provides
two types of transition under a 60
percent/30 percent phase-in schedule:
(1) Transition for new loans to develop
domestic residential housing units
where the final purchase price of each
single family dwelling unit the
development of which is financed under
the transition authority does not exceed
$500,000; and (2) transition to permit
loans and extensions of credit to
complete the development of residential
and nonresidential projects incomplete
as of FIRREA's enactment where the
qualifying association had advanced
funds, prior to enactment and secured
by real property, under a loan or
extension of credit. With regard to the
former transition, the Office has
determined that safety and soundness
dictates that new lending, unrelated to
an incomplete project predating
FIRREA's enactment, be limited to the
types of lending Congress specifically
recognized as requiring special
treatment: loans to develop domestic
residential housing units. Such

asgsume that an association entered into
a construction loan pre-FIRREA totaling
$8,000,000 or 80 percent of its current
unimpaired capital and unimpaired
surplus. Assume also that the loan
matures with only $4,000,000 or 40
percent of the association’s unimpaired
capital and unimpaired surplus
disbursed. Without a transition rule, the
association could renew the $4,000,000
portion consistent with the “every
effort” requirements (outlined above
under “VIII”), but could not advance
any additional funds to the borrower
based on its general lending limitation
of 15 percent of unimpaired capital and
unimpaired surplus (or possibly the 30
percent Special Rule limit).

If the association qualifies to exercise
the 60 percent lending authority
available under the transition rule,
however, it may advance an additional
$2,000,000 to the borrower, The amount
loaned to this borrower would then be
equal to the limit of 60 percent of the
association's unimpaired capital and
unimpaired surplus. The remaining
undisbursed balance of $2,000,000 may
not be funded. Similarly, during the
transition period, a savings association
may not fund a pre-FIRREA revolving
line of credit that expires post-FIRREA
in an amount that exceeds the
transitional lending limit, .

B. Description of the Temporary
Transition Rule

Today’s Rule provides that during the
period beginning August 9, 1989 through
December 31, 1990, qualifying
associations’ total loans and extensions
of credit to one borrower cannot exceed
60 percent of unimpaired capital and
unimpaired surplus. During the period
beginning January 1, 1991 through

associations' loans and extensions of
credit to one borrower may not exceed
30 percent of unimpaired capital and
unimpaired surplus. After December 31,
1991, all loans and extensions of credit
of one borrower by qualifying
associations cannot exceed the limits
set forth in paragraphs (c)(1). (¢){2), and
(d) of § 563.93. All other, nonqualifying
savings associations that cannot use the
temporary transition authority must
comply with the new § 563.93 lending
limitations beginning August 9, 1988.
Since loan concentrations represent a
genuine safety and soundness concern,
only the best managed savings
agsociations with superior capital levels
will be permitted to avail themselves of
the expanded lending authority
available under this transition rule. In
order to utilize this transition authority,
savings associations must meet the
regulatory definition of a “qualifying
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residential development lending, with
the restrictions imposed by the Special
Rules provisions and with several
additional restrictions imposed under
the transition rule, should not pose an
undue concentration of credit risk under
today’s transitional limits.

The transition rule also permits
limited lending to complete residential
and nonresidential projects begun
before, but incomplete at the time of,
FIRREA's enactment. The purpose of
this provision is to provide well-
capitalized, qualifying associations with
authority to, if prudent and consistent
with safety and soundness, provide
limited funding to complete such
projects for which the association had
provided funding prior to FIRREA's
enactment, This prior funding must have
been secured by real property, to insure
that only those loans that were formerly
governed by the previous 100 percent of
regulatory capital loans to one borrower
limitation {not the prior 15 percent
limitation for commercial loans) would
benefit from this transition lending
authority. The Office emphasizes that
qualifying associations must carefully
consider whether providing funds to
complete such pre-FIRREA projects is
consistent with safe and sound practice
and considered risk analysis. Office
examination staff will carefully review

‘loans made to complete such projects to
insure that all conditions set forth in
today's rule are met, that such projects
were clearly underway but incomplete
as of enactment, and that limited
funding to complete such projects is
demonstrated to be economically
prudent and consistent with safety and
soundness. ’

The only loans permitted under this_
transition authority—whether new
residential development loans or loans
to complete a pre-FIRREA project—are
those loans and extensions of credit
that: (1) Are fully secured by a first lien
on real estate; (2) comply with the
applicable loan-to-value requirements
that apply to Federal savings
associations; (3) provide that the
borrower is personally liable for the full
indebtedness arising from the loan or
extension of credit; and (4) receive prior

approval of the qualifying association’s -

Board of Directors.

With regard to the first of these
requirements, § 545.32 of the Office’s
regulations describes when a loan is
made on the security of real estate. See
12 CFR 645.32(c). As for the second
requirement, the applicable loan-to-

.value requirements for savings
associations are set forth at 12 CFR
545,32(d). The third requirement reflects
Office concern that during this

temporary transition period, qualifying
associations might make loans and
extensions of credit that might present
particular concentration of credit risk to
the association should the collateral
decline in value and thus not fully
secure the obligation of the borrower to
the association.

To protect against a potential
deficiency, the Office is requiring that
the loan documents reflect that the
borrower is personally liable on the
debt, to ensure that the association
maintains full recourse against the
borrower for the debt. In essence, this
constitutes a modification of the
definition of “loans and extensions of
credit” for purposes of the temporary
transition authority. Although the Rule .
defines a loan or extension of credit to
mean “any direct or indirect advance of
funds to a person made on the basis of
any obligation of that person to repay
the funds or repayable from specific
property pledged by or on behalf of a
person,” the requirement stated under
this transition rule is to ensure that the
association has full recourse against
more than just specific property pledged
by or on behalf of the borrower.

The Office also remains concerned

that associations might try to enter into -

unreasonably lengthy commitments to.
abuse the additional lending authority

available under the transition rule. Thus,

commitments entered into during the
transition period that are inconsistent
with an association’s general lending
policies and practices may be '

. considered unsafe and unsound.

Moreover, qualifying savings
associations should be aware that
OTS's risk-based capital standards
require an association to hold capital
against most commitments exceeding

. one year. Requiring capital to be held for

nonearning off-balance sheet items
serves to deter commitment practices
that seek to artificially extend the
transition period. o 4
Today's transition rule also contains
several other clarifications. First, this
transition authority does not extend to
“new” mmoney loaned in the sale of real
property acquired in satisfaction of
debts previously contracted. As
described in greater detail above, the
prior position that a “financing” falls
outside the lending limits is unchanged,
provided specific requirements are met,
as is the determination that new money
loaned in such transactions will be
governed by the 15 percent of
unimpaired capital and unimpaired
surplus limit (or the $500,000 Special
Rule limit for any purpose). .
Notwithstanding the transition rule, the

15 percent limitation must still be
applied to such new loans.

Second, it must be noted that the
Director, for safety and soundness
reasons, may restrict the availability of,
or impose additional restrictions on the

- use of, this temporary transition

authority. Factors that the Director will

. consider in determining whether a

savings association is abusing the
additional lending authority provided in
today's rule include whether the
association uses the additional lending
authority in the transition rule to engage
in types of lending that are not
permitted by the transition rule and that
differ from the association's previous
lending practices. Also, in monitoring
tompliance with today's rule, the
Director will closely scrutinize the
lending practices of savings associations
that have recently experienced an
unusually rapid growth in assets or that
have experienced a change in ownership
or a change in officers or directors.

Third, today's temporary transition
measure imposes an aggregate limit on
the overall amount of lending that a

"qualifying savings association makes to

all'borrowers by imposing a limit on the

_ aggregate amount of loans and

extensions of credit exceeding 15 ,
percent of unimpaired capital and
unimpaired surplus. The rule provides
that the amount of a qualifying
association’s loans to all borrowers that

.exceeds 15 percent of unimpaired

capital and unimpaired surplus shall

" not, in the aggregate, exceed 300 percent
- of unimpaired capital and unimpaired
.surplus during the period from August 9,

1989 through December 31, 1990, and -
shall not exceed 150 percent of
unimpaired capital and unimpaired
surplus during the period beginning
January 1, 1991 through December 31,
1991. i

. For example, assume that a qualifying
association’s total unimpaired capital
and unimpaired surplus equals $10
million. During the first phase of the
transition period, this association may
make loans to one borrower up to 60
percent of unimpaired capital and
unimpaired surplus, or $6 million.
However, under the aggregate limitation
for qualifying associations in today’s

_rule, the amount of &ll loans made by
. this association that exceeds 15 percent

of unimpaired capital and unimpaired

-surplus shall not exceed 300 percent of

unimpaired capital and unimpaired
surplus or, in this example, $30 million.
Therefore, in this example, if the
association made a $6 million loan to
Borrower A and a $4 million loan to

. Borrower B, each of these loans would

comply with the 60 percent transition
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limit since neither exceeds $6 million. To
calculate the amount of each loan that
counts against the qualifying
association’s 300 percent, $30 million
aggregate limit on loans to all
borrowers, the association would count
only the amount of each loan that
exceeds the 15 percent limit that would
govern if there were no transition rule.
(Similar to FIRREA's imposition of a 150
percent aggregate limit for residential
development loans under the section
5{u)(2) Special Rules, this 300 percent
aggregate limit is intended only to
addresses that portion of each loan
made in excess of the general 15 percent
limitation.)

Thus, of the $6 million loan to
Borrower A, only $4.5 million (the
amount greater than 15 percent) will
count against the 300 percent aggregate
limit. Similarly, of the $4 million loan to
Borrower B, only $2.5 million will count
against the 300 percent aggregate limit.
Thus, these two loans would result in $7
million being attributed to the qualifying
association’s 300 percent, $30 million
aggregate limit.

Several points require emphasis. First,
this 300 percent aggregate limit (which,
between January 1, 1991 and December
31, 1991, becomes a 150 percent limit)
will be applied to the amount of a
qualifying association’s loans to all
borrowers that exceeds 15 percent of
unimpaired capital and unimpaired
surplus, including loans made under
authority of the section 5(u){2) Special
Rule for loans to develop domaestic
residential housing units. However,
consistent with the exclusion of the -
“first” 15 percent from the aggregate
limit, a qualifying association’s loans
made under the authority of the
additional 10 percent lending limit for-
loans secured by readily marketable
collateral under paragraph (c}(2} of
today's rule will not be included in the
300 (and later, 150) percent aggregate
limitation. Moreover, should a qualifying
association employ the paragraph (d)(1)
$500,000 exception (because the
transition amount would not permit a
loan up to that amount}, such $500,000
loan will also not fall within the
aggregate limit.

Lastly, a qualifying association must
be mindful that loans that are counted in
the 300 percent aggregate limit will be
carried forward and counted under the
subsequent 150 percent aggregate limit if
" outstanding. It must also be noted that
loans counted in the 300 percent limit
also count against the 150 percent
aggregate limit for thie development of
domestic residential housing units set -
forth at § 563.93(d)(3)(iv) {and vice
versa). For example, assume that, as of

December 31, 1990, a qualifying
association has made loans and
extensions of credit to all borrowers
which, when properly calculated under
the aggregate limit, equal 270 percent of
unimpaired capital and unimpaired
surplus. On January 1, 1991, the
assocation’s aggregate limit falls under
the transition rule to 150 percent of
unimpaired capital and unimpaired
surplus. Because the qualifying
association’s outstanding loans to all
borrowers that were made pursuant to
the transition rule will exceed the 150
percent limit by 120 percent (270 minus
150), the association will be unable to
make any additional loans pursuant to
the transition rule or pursuant to the
domestic residential housing exception
until its aggregate loan amount
decreases to less than 150 percent of
unimpaired capital and unimpaired
surplus.

XIi. Authorization To Impose More
Stringent Restrictions

Today's rule also restates the statute's
express authorization under section
5{u)(3) that the Director may always
impose more stringent restrictions on a
savings association's loans to one
borrower if the Director determines that
such restrictions are necessary to-
protect the safety and soundness of the
savings association. This provision
authorizes the Director to apply lending
limitations more stringent than the
section 84 limitations to particular
savings associations or to restrict the
authority of particular “qualifying

" associations” to use the lending

limitations set forth in the transition
rule.

XIIL Interpretations

FIRREA expressly requires that the
section 84 lending limits apply to
savings associations in the same manner
and to the same extent as they apply to
national banks. The application of these
national bank limits, although
continuing significant elements of the
Office's (and Bank Board's) prior
lending limit rule, presents many issues
that require careful analysis and
interpretation of the new statutory limits
themselves, the Comptroller's
regulations, as well as the Office’s
historical experience applying lending
limitations, in order for the OTS to apply

_the section 84 limits to savings

associations.

The agency is mindful of its duty to
protect the safety and soundness of the
financial institutions within its charge,
and will appropriately exercise its ’
statutory rulemaking authority and
interpretive authority to ensure that safe
and sound lending practices are

established and followed. In addition to
applying its more circumscribed
rulemaking authority to apply the
national bank limits in a manner
consistent with the Comptroller’s
application of such limits, the OTS witl
more broadly execise its rulemaking and
interpretive authority to implement the
Special Rules provisions and any more
strict lending limit provisions set forth
by the Office. The Office anticipates
that, at a minimum, it may need to
exercise its rulemaking and interpretive
authority to address questions regarding
the application of the national bank
lending limits to savings associations
that are not specifically resolved by the
Comptroller's codified regulations and
interpretations. The Office anticipates
that, as a matter of policy, it will give
substantial weight to the interpretive
opinions of the OCC, including letter
opinions, that have not been adopted
through notice-and-comment rulemaking
procedures and will regard them as
strong evidence of safe and sound
banking practices. These latter opinions,
however, are not deemed to be legally
binding on savings associations.

Administrative Procedure Act

The Office finds that there exits good
cause for waiving the notice and
comment and delay of effective date
provisions of the Administrative
Procedure Act (“APA”), 5 U.S.C. 553, for
this Final-Rule. As the Office noted in.
issuing the Interim Final Rule, 55 FR'
11294, 11307 {(March 27, 1990), FIRREA's
implementation of the national bank
limits and Specia) Rule provisions, and
the uncertainty generated by the
interaction of these provisions with the
prior lending limit regulations presented
an acute need for the Office, at that
time, to issue interim, binding guidance.
However, is issuing the Interim Rule, the
Office specifically solicited comment for
a sixty-day comment period. These
comments have been carefully
considered and are summarized
elsewhere in today's Final Rule. Because
this Interim Rule solicited comments on
all aspects of the lending limit issue for-
an appropriate time period, and because
these comments have been carefully
considered and revisions have been
made in today's Final Rule in response
to such comments, the Office believes
that the purposes of the section 553
requirement for notice of proposed
rulemaking have been achieved.

The Office also finds that good cause
exists for waving the delay of effective
date provisions. See 5 U.S.C. 553(d}(3).
An important element of today’s Final
Rule is the inclusion of a transition
measure, which provides a phasing-in of
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the national bank limits within a
specified time frame. As this time frame
began with the date of enactment of
FIRREA, with the initial transition
period closing December 31, 1990, the
‘Office believes it imperative that this
transition rule be effective immediately
in order that affected associations may
e provided with meaningful
opportunity to take advantage of this
transitional measure. A delay in
effective date would, in short, defeat the
purpose of the transition, which is

" intended to apply timely, phased-in
imposition of the new lending limit
requirements. Moreover, the Office
‘believes that this and other revisions
and clarifications contained in today’s
Final Rule are presently needed by
associations in order to enable them to
conduct day-to-day lending operaticns
in a prudent manner.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., do not apply.

Executive Order 12291

The Director of the Office of Thrift
Supervision has determined that this
Final Rule does not constitute a “major
rule” within the meaning of Executive.
Order 12291. Consequently, a Regulatory
Impact Analysis is not required.

List of Subjects
12 CFR Part 545

Accounting, Consumer protection,
Credit, Electronic funds transfer, Flood
insurance, Investments, Manufactured
liomes, Mortgages, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Purt 563 -

Currency, Investments, Reporting and
_recordkeeping requirements, Savings
associations.

Accordingly, the Office of Thrift
Supervision hereby amends title 12,
chapier V, parts 545 and 563 of the Code
of Federal Regulations, as set forth
below:

Subchapter C—Regulations For Federal
Savings Associations

‘ PART 545~-OPERATIONS

1. The authority citation for Part 545
- continuesto read as follows:

Authonty Sec. 3, as added by sec. 301, 103
‘Stat. 278 (12 U.S.C. 1462a); sec. 4, as-added by

- gec. 301, 103 Stat. 280 (12 U.S.C. 1483); sec. 5,
48 Siat. 132, as amanded (12 U.S.C. 1464); sec.

- 18, 64 Stat. 891, as amended by sec. 221, 103 .
Stat. 267 (12 U.S.C. 1828).

- 2. Amend § 545.75 by revising

_paragraph (b)(3) to read as follows:

§545.75 Commercial paper and corporate
debt securities.
L * L] * w

b) erltatlons e

(3) A Federal savmgs assocnatlon 8
total investment in the commercial
paper and corporate debt securities of
any one issuer, or issued by any one
person or entity affiliated with such
issuer, together with other loans shall
not exceed the limitations contained in
§563.93(c) of this chapter.

* * * *

Subchapter D-—Regulations Appllcabie to
Ail Savings Associations

PART 563—OPERATIONS

3. The authority citations for part 563
continues to read asfollows: -

Authority: Sec. 2, 48 Stat. 128, as amended -

(12 U.S.C. 1462); sec. 3, as added by sec. 301,
103 Stat. 278 (12 U.S.C. 1462a); sec. 4, as
added by sec. 301, 103 Stat. 280 (12 U.S.C.
1463); sec. 5, 48 Stat. 132, as amended (12
U.8.C. 1464); sec. 10 as added by sec. 301, 103
Stat. 318 (12 U.S.C. 1467a); sec. 11, as added
by sec. 301, 103 Stat. 342 (12 U.S.C. 1468); sec.
18, 64 Stat. 891, as amended by sec. 321, 103
Stat. 267 (12 U.S.C. 1828); sec. 1204, 101 Stat.
662 (12 U.S.C. 3806); sec. 202, 87 Stat. 982, as
amended (42 U.S.C. 4106).

4. Section 563.93 is revised to read as
follows:

§563.23 Lendlng limitations :
{(a) Scope. This section applies to all

loans and extensions of credit made by

savings associations and their operation
subsidiaries. This section does not apply
to loans made by a savings association
to its operating subsidiaries or to its
subsidiaries and affiliates, as those
terms are defined in OTS regulations
implementing sections 10 and 11 of the
Home Owners' Loan Act.

(b} Definitions. In applying these

lending limitations, savings associations.

shall apply the definitions and
interpretations promulgated by the
Office of the Comptroller of the
Currency consistent with 12 U.5.C. 84.
See 2 CFR part 32. In applying these

- definitions, pursuant to 12 U.S.C. 1464,

savings associations shall use the terms
“savings association,” "'savings
associations,” and “savings.
association’s” in place of the terms
“national bank" and “bank,” "“banks,” -
and “bank’s,” respectnvely For purposes
of this section:

(1) The term one borrower has the :

" same meaning as the term *“person” set

forth at 12 CFR part 32. It also includes,

_in addition to the definition cited

therein, a “financial institution™ as |
defined at 12 CFR 561.19.

(2} The term company means a
corporation, partnership, business trust,
association, or similar organization and,
unless specifically excluded, the term

“company" includes a “savings

" assocjation” and a “bank”.

(3)(i) For purposes of paragraph (b)(7)
of this section, a savings association
shall be deemed to have control over
another company if:

(A) The savmgs association dxrectly

“or indirectly, or acting through one or

maore other persons owns, controls, or
has power to vote 25 per centum or more
of any class of voting securities of the
other company: _

(B} The savings association controls in
any manner the election of a majority of
the directors or trustees of the other
company; or

(C) The savings assaciation would be
_deemed to control the company under
§ 574.4(a) of this subchapter, or
presiimed to control the company under
§ 574.4(b) of this subchapter, and in the
latter case, such control has not been

" rebutted; and

(ii) Notwithstanding any other
provision of this section, no savings
association shall be deemed to own or -
control another company by virtue of its
ownership or control of shares in a
fiduciary capacity, except any company:

(A) That is controlled directly or
mdlrectly. by a trust or otherwise, by or
for the benefit of shareholders who
beneficially or otherwise control,
directly or indirectly, by a trust or
otherwise, the savings association or
any company that controls the savings

association; or

{B) In which a majority of its directors
or trustees constitute a majority of the
persons holding any such office with the
savings association or any company that
controls the savings association.

-(4) Contractual commitment to
advance funds has the meaning set forth
in 12 CFR part 32;

(5) Loans and extensions of credlt has
the meaning set forth in 12 CFR part 32,
and includes investments in commercial
paper and corporate debt securities. The
Office expressly reserves its authonty to
deem other arrangements that are, in
substance, “loans and extensions of
credit” to be encompassed by. this term; -

{6) The term /oans as used in the.

“phrase “Loans to one borrower to

- finance the sale of real property’

- acquired in satisfaction of debts

previously contracted for in good faith"
. does not include an association’s taking

.of a purchase money mortgage note from .

" the purchaser provided that:
(i) No new funds are advanced by the
association to the borrower; and -
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(ii) The association is not placed in a
more detrimental position as a result of
the sale; :

(7) The term operating subsidiary with
respect to a savings association means a
company:

(i) That is engaged solely in activities
of the type that a Federal savings
association may directly conduct under
section 5(c) of the Home Owners’ Loan
Act, 12 U.S.C. 1464(c);

(ii) Which the savings association
controls; and

(iii) The voting stock of which is
eligible to be held only by savings
associations.

(8) A qualifying association is a
savings association that:

(i) Is, and continues to be, in
compliance with the fully phased-in
capital standards, as defined in
paragraph (b)(13) of this section;

(ii) Is not otherwise identified as an
association in need of more than normal
supervision by supervisory personnel;
and

{iii) Has completed and submitted to
the District Director a written’
certification form, to be supplied by the
District Director, that indicates the
association’s intention to use the
temporary transition lending authority
set forth in paragraph (g) of this section,
and has provided any other additional
information the District Director may
require.

(9) Readily marketable collateral has
the meaning set forth in 12 CFR part 32;

(10) Residential housing units has the
same meaning as the term residential
real estate set forth in 12 CFR 541.23.
The term to develop includes the various
phases necessary to produce housing
units as an end product, to include:
acquisition, development and
construction; development and
construction; construction;
rehabilitation; or conversion. The term
domestic includes units within the fifty
states, the District of Columbia, Puerto
Rico, the Virgin Islands, Guam, and the
Pacific Islands;

(11) Single family dwelling unit has
the meaning set forth in 12 CFR 541.20;

(12) A standby letter of credit has the
meaning set forth in 12 CFR Part 32;

(13) Unimpaired capital and
unimpaired surplus means “capital and
surplus” as that term is defined in 12
CFR 3.100. Savings associations may
also include within “unimpaired capital
and unimpaired surplus" net worth
certificates issued pursuant to former-
section 12 U.S.C. 1729(f)(5). The term
fully phased-in capital standards means
the capital standards that will be in
effect as of January 1. 1995 at the
expiration, of all statutory and regulalory
phase-in requirements set forth in 12

U.S.C. 1464(t) and 12 CFR 567.2, 567.5,
and 567.9. -

(c) General limitation. Section 5200 of
the Revised Statutes (12 U.S.C. 84) shall
apply to savings associations in the
same manner and to the same extent as
it applies to national banks. This
statutory provision and lending limit .
regulations and interpretations
promulgated by the Office of the
Comptroller of the Currency pursuant to

. arulemaking conducted in accordance

with the provisions of the
Administrative Procedure Act, 5 U.S.C.
553 et seq. (including the regulations
appearing at 12 CFR part 32, but not
including 12 CFR 32.7) shall apply to
savings associations in the same manner
and to the same extent as these
provisions apply to national banks:

(1) The total loans and extensions of
credit by a savings association to one -
borrower outstanding at one time and
not fully secured, as determined in the
same manner as determined under 12
U.S.C. 84(a)(2), by collateral having a
market value at least equal to the

amount of the loan or extension of credit

shall not exceed 15 percent of the
unimpaired capital and unimpaired
surplus of the association.

(2) The total loans and extensions of
credit by a savings association to one
borrower outstanding at one time and
fully secured by readily marketable
collateral having a market value, as
determined by reliable and continuously
available price quotations, at least equal
to the amount of the funds outstanding
shall not exceed 10 per centum of the
unimpaired capital and unimpaired
surplus of the association. This
limitation shall be separate from and in
addition to the limitation contained in
paragraph (c)(1) of this section.

(d) Exceptions to the general
limitation—(1) $500,000 exception. If a
savings association's lending limitation
calculated under paragraph (c)(1) of this
section, is less than $500,000, -
notwithstanding this limitation in
paragraph (c)(1) of this section, such
savings association may have total
loans and extensions of credit, for any
purpose, to one borrower outstanding at
one time not to exceed $500,000.

(2) Statutory exceptions. The
exceptions to the lending limits set forth
in 12 U.S.C. 84 and 12 CFR Part 32 are
applicable to savings associations in the
same manner and to the extent as they
apply to national banks.

(3) Loans to develop domestic
residential housing units. A savings
association may make loans to one
borrower to develop domestic - -
residential housing units, not to exceed

the lesser of $30,000,000 or 30 percent of .

the savings association’s.unimpaired

capital and unimpaired surplus,
including all amounts loaned under the
authority of the General Limitation set
forth under paragraphs {c)(1) and (c)(2)
of this section, provided that: -

(i) The final purchase price of each
single family dwelling unit the
development of which is financed under
paragraph (d){3) of this section does not
exceed $500,000;

(ii) The savings association is, and
continues to be, in compliance with its
fully phased-in capital standards, as
defined in paragraph (b)(13) of this
section;

(iii) The Director, by order, and
subject to any conditions that he may
impose in such order, permits savings
associations to use the higher limit set
forth under paragraph (d)(3) of this
section;

(iv) Loans made under this paragraph
(d)(3) of this section to all borrowers do
not, in aggregate, exceed 150 percent of
the savings association’s unimpaired
capital and unimpaired surplus; and

(v) Such loans comply with the
applicable loan-to-value requ1rements
that apply to Federal savmgs
associations.

The authority of a savings association to
make a loan or extension of credit under
this exception ceases immediately upon
the association's failure to comply with
any one of the requirements set forth in
this paragraph (d)(3) or any condition{s)
set forth in a Director's order under
paragraph (d)(3)(iii) of this section.

(4) Notwithstanding the limit set forth
in paragraphs (c)(1) and (c)(2) of this
section, a savings association may
invest up to 10 percent of unimpaired
capital and unimpaired surplus in the
obligations of one issuer evidenced by:

- (i) Commercial paper rated, as of the
date of purchase, as shown by the most

.recently published rating by at least two

nationally recognized investment rating
services in the highest category; or

(ii) Corporate debt securities that may
be sold with reasonable promptness at a
price that corresponds reasonably to
their fair value, and that are rated in one
of the two highest categories by a
nationally recognized investment rating
service in its most recently published
ratings before the date of purchase of
the security. )

(e) Loans to finance the sale of REO.
A savings association's loans to one
borrower to finance the sale of real
property acquired in satisfaction of
debts previously contracted for in good
faith shall not, when aggregated with all
other loans to such borrower, exceed the
General Limitation in paragraph (c)(l) of
this section.
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{f} Calculating compliance and
recordkeeping. (1) The amount of an
association’s unimpaired capital and
unimpaired surplus pursuant-to
paragraph (b)(13] of this section shall be
calculated as of the association's most
recent periodic report (monthly or
quarterly) required to be filed with the
OTS prior to the date of granting or
purchasing the loan or otherwise
creating the obligation to repay funds,
unless the association knows, or has
reason to know, based on transactions
or events actually completed, that such
level has changed significantly, upward
or downward, subsequent to filing of
such report.

(2) If a savings association or
operating subsidiary thereof makes a
loan or extension of credit to any one
borrower, as defined in paragraph (b}(1)
of this section, in an amount that, when
added to the total balances of all
outstanding loans owed to such
association and its operating subsidiary
by such berrower, excceds the greater of
$500,000 or 5 percent of unimpaired
capital and unimpaired surplus, the -
records of such association or its
operating subsidiary with respect to
such loan shall include documentation
showing that such loan was made .
within the limitations of paragraphs (c)
and {d) of this section; for the purpose of
such documentation such association or
operating subsidiary may require, and
may accept in good faith, a certification
by the borrower identifying the persons,
entities, and interests deseribed in the
definition of one borrower in paragraph
(b)(1) of this section. ]

(8) Temporary transition authority to
exceed the general limitation. (1)
Notwithstanding the 15, 10, and 30
-percent lending limitations set forth in
paragraphs (c)(1), (c}(2), and (d)(3),
respectively, of this section, a qualifying -
association may make total loans and
extensions of credit to one borrower not
‘to exceed 60 percent of unimpaired
capital and unimpaired surplus during -
the period beginning August 9, 1989
through and including December 31,
1890; and not to exceed 30 percent of
unimpaired capital and unimpaired
surplus beginning January 1, 1991
through and including December 31,
1991; provided that, all such loans and
extensions of credit are:

(i) To develop domestic residential
housing units, and the final purchase
price of each single family dwelling unit
the development of which is financed
under the transition authority of
paragraph (g}(1} of this section does not
exceed $500,000; or

(ii} To complete the development of a
residential or nonresidential project for
which, prior to August 9, 1989, the

qualifying association had advanced
funds, secured by real property,
pursuant to a loan or extension of credit.

(2) All loans and extensions of credit
to one borrower made under paragraphs
(g)(1)(i) and (g)(1)(ii) of this section shall:

(i} Be fully secured by a first lien on
real estate;

(ii) Comply with the applicable loan-
to-value requirements that apply to
Federal savings associations;

{iii) Provide that the borrower is
personally liable for the full
indebtedness arising from the loan or
extension of credit; and

(iv) Receive prior approval by the
savings association's Board of Directors.

(3) This temporary transition lending
authority includes, and is not in addition
to, the lending authority set forth under
paragraphs (c}(1), (c)(2), and (d)(3] of
this section. This transaction authority
does not extend to a qualifying
association’s loans to finance the sale of
real property acquired in satisfaction of
debts previously contracted; such loans
are governed by paragraph (e) of this
section.

(4} The amount of a qualifying
association’s loans and extensions of
credit to all borrowers in excess of 15
percent of unimpaired capital and
unimpaired surplus shall not, in
aggregate, exceed 300 percent of such
association's unimpaired capital and

-unimpaired surplus during the period

beginning August 9, 1989 through
December 31, 1890; and shall not exceed
150 percent of the qualifying
association’s unimpaired capital and
unimpaired surplus during the period
beginning January 1, 1991 through
December 31, 1991.

_ {5) The 60 percent transition lending
authority set forth in this paragraph (g)
for qualifying associations expires

. December 31, 1990; the 30 percent

transition lending authority set forth in

this paragraph {g) expires December 31, -

1991. After December 31, 1991, loans and
extensions of credit cannot be made
under the authority of this paragraph (g)
and shall comply with all other
paragraphs of this section.

(6) The Director retains the discretion
to restrict, for reasons of safety and
soundness, a savings association's
authority to engage in expanded lending
activities pursuant to this transitional
rule.

(h) More stringent restrictions. The
Director may impose more stringent-
restrictions on a savings association’s
loans to one borrower if the Director
determines that such restrictions are
necessary to protect the safety and
soundness of the savings association.

Appendix to § 563.93—Interpretations .

Section 563.93-100 Interrelation of General
Limitation With Exception for Loans To
Develop Domestic Residential Housing Unils

The § 563.93(d)(3) exception for loans to
one person to develop domestic residential
housing units is characterized in the
regulation as an “alternative” limit. This
exceptional $30,000,000 or 30 percent
limitation does not operate in addition to the
15 percent General Limitation or the 10
percent additional amount an association
may loan to one borrower secured by readily
marketable collateral, but serves as the
uppermost limitation on a savings
association’s lending to any one person once
an association employs this exception. An
example will illustrate the Office’s
interpretation of the application of this rule:

Example: Savings Associations X's lending
limitation as calculated under the 15 percent
General Limitation is $800,000. If Association
X loans to Y $800,000 for commercial
purpases, Association X cannot lend Y an
additional $1,600,000, or 30 percent of cepital
and surplus, to develop residential housing
units under the paragraph (d})(3) exception.
The (d)(3) excepticn operates as an
uppermost limitation on ail lending to one
borrower {for associations that may employ
thig exception) and includes eny amounis
loaned to the same borrower under the
Géneral Limitation. Association X, therefore,
may lend only an additional $800,000 to Y,
provided the paragraph {d){3) prerequisites
have been met. The amount loaned under the
authority of the General Limitation ($800,000),
when added to the amount loaned under the
exception ($800,000), yields a sum that does
not exceed the 30 percent uppermost
limitation {$1,600,000). :

This result does not charige even if the
facts are altered o assume that some or all of
the $800,000 amount of lending permissible
under the General Limitation’s 15 percent

- basket is not used, or is devoted to the
- development of domestic residential housing

units. In other words, using the above .
example, if Association A loans $400,000to Y
for commercial purposes and $300.000to Y
for residential purposes—both of which

- would be permitted under the Association’s

$800.000 General Limitation—the
Association’s remaining permissible lending
to Y would be: $100,000 under the General
Limitation, plus another $800,000 to develop
domestic residential housing units if the
Association meets the paragraph {d}{3)
prerequisites. (The latter is $800,000 because
in no event may the total lending to Y exceed
30 percent of unimpaired capital and
unimpaired surplus). If the Association did
not loan to Y the remaining $100,000
permissible under the General Limitation, ifs
permissible loans to develop domestic
residential housing units under paragraph
(d}{3) would be $900,000 instead of $800,000
(the total loans to Y would still equal
$1,600.000).

In short, under the paragraph (d}(3)
exception, the 30 percent or $30,000,000 limit
will always operate as the uppermost
limitation, unless of course the association
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dces not avail itself of the exception and
merely relies upon its General Limitation.

Section 563.93-101 Interrelationship
Between the General Limitation and the 150
Percent Aggregate Limit on Loans to All
Borrowers To Develop Domestic Residential
Housing Units

The Office has already received numerous
questions regarding the allocation of loans
between the different lending limit “baskets,"”
ie., the 15 percent General Limitation basket
and the 30 percent Residential Development
basket. In general, the inquiries concern the
manner in which an association may “move”
a loan from the General Limitation basket to
the Residential Development basket. The
following example is intended to provide
guidance:

Example: Association A’s General
Limitation under section 5(u)(1) is $15 million.
In January, Association A makes a $10
million loan to Borrower to develop domestic
residential housing units. At the time the loan
was made, Association A had not received
approval under a Director order to avail itself
of the residential development exception to
lending limits. Therefore, the $10 million loan
is made under Association A's General
Limitation.

In June, Association A receives
authorization to lend under the Residential
Development exception. In July, Association
A lends $3 million to Borrower to develop
domestic residential housing units. In August,
Borrower seeks an additional $12 million
commercial loan from Association A.
Association A cannot make the loan to
Borrower, however, because it already has an
outstanding $10 million loan to Borrower that
counts against Association A's General
Limitation of $15 million. Thus, Association A
may lend only up to an additional $5 million
to Borrower under the General Limitation.

However, Association A may be able to
reallocate the $10 million loan it made to
Borrower in January to its Residential
Development basket provided that: (1)
Association A has obtained authority under a
Director’s order to avail itself of the
additional lending authority for residential
development and maintains compliance with
all prerequisites to such lending authority; (2)
the original $10 million loan made in January
constitutes a loan to develop domestic
residential housing units as defined; and (3)
the housing unit(s) constructed with the funds
from January loan remain in a stage of
“development"” at the time Association A
reallocates the loan to the domestic_
residential housing basket. The project must
be in a stage of acquisition, development,
construction, rehabilitation, or conversion in
order for the loan to be reallocated.

If Association A is able to reallocate the
$10 million loan made to Borrower in January
to its Residential Development basket, it may
make the $12 million commercial loan
requested by Borrower in August. Once the
January loan is reallocated to the Residential
Development basket, however, the $10
million loan counts towards Association’s 150
percent aggregate limitation on loans to all
borrowers under the residential development
basket (section 5(u){2)(A)(iNIV)).

If Association A reallocates the January
loan to its domestic residential housing.

basket and makes an additional $12 million
commercial loan to Borrower, Association
A'’s totals under the respective limitations
would be: $12 million under the General
Limitation; and $13 million under the
Residéntial Development limitation. The full
$13 million residential development loan
counts toward Association A's aggregate 150
percent limitation,

Section 563.93-102 Interrelationship
Between the General Limitation, the 150
Percent Aggregate Limit on Loans to All
Borrowers to Develop Domestic Residential
Housing Units, and the 300 Percent Aggregate
Limit on Loans to All Borrowers Pursuant to
the Transition Rule

Generally, pursuant to § 563.93(g),
qualifying savings associations may loan up
to 80 percent of unimpaired capital and
unimpaired surplus to one borrower prior to
December 31, 1990 to develop domestic
residential housing units or to complete other
projects entered into prior to FIRREA. During
this period, all loans made to all borrowers
pursuant to this transitional authority shall
be added together and subject to an
aggregate limitation of 300 percent of the
association’s unimpaired capital and
unimpaired surplus. During the period
beginning January 1, 1991 and ending on
December 31, 1991, the transition rule permits
qualifying savings associations to loan up to
30 percent of unimpaired capital and
unimpaired surplus fo one borrower to
develop domestic residential housing units or
to complete other projects entered into prior
to FIRREA. Loans made pursuant to the
transition rule during this period shall be
subject to an aggregate ceiling of 150 percent
of unimpaired capital and unimpaired
surplus. The following example is intended to
assist qualifying savings associations in
determining whether loans made during the
transition period are consistent with this rule:

Example: Assume that Association Y is a
qualifying savings association with
unimpaired capital and surplus of $10 million,
Prior to FIRREA, Association Y and Borrower
A entered into a $5 million loan, secured by
real estate, for the purpose of constructing a
hotel. On September 1, 1990, Borrower A
requests an additional $1 million loan from
Association Y to complete the project that
had been financed with the previous $5
million loan.

Prior to December 31, 1990, Association Y
may loan up to 60 percent of unimpaired
capital and surplus ($6 million) to one
borrower to develop domestic residential
housing units or to complete other projects
entered into prior to FIRREA. Thus,
Association Y may loan an additional $1
million to Borrower A to complete
construction of the hotel (resulting in a total
of $6 million (60 percent} outstanding to
Borrower A), provided that all new funds
advanced to Borrower A are secured by a
first lien on real estate, that Borrower A is
personally liable for the additional funds
advanced, that the loan complies with the
applicable loan-to-value requirements, and
that Association Y's Board of Directors
approves the loan. This additional $1 million
loan to Borrower A counts against
Association Y's 300 percent aggregate limit

on loans made to all borrowers pursuant to
the transition rule.

On October 15, 1990, Borrower B requests
from Association Y a $4 million loan to
develop domestic residential housing units
and a $1.5 million dollars loan to begin
development of a commercial property.
Borrower B has an outstanding mortgage loan
with Association Y for $500,000. Association
Y may not make the $1.5 million commercial
loan to Borrower B because this loan, when
aggregated with Borrower B's outstanding
loan with Association Y, exceeds Association
Y's 15 percent general limit ($1.5 million). The
transition rule does not permit a savings
association to make a new commercial real
estate loan to a borrower that, when added to
all outstanding loans to the same borrower,
exceeds the 15 percent general limit.

Association Y may, however, make the $4
million loan to Borrower B to develop
domestic residential housing units provided
the loan meets all of the requirements set
forth at § 563.93(g). The $4 million loan, when
added to the $500,000 outstanding loan to
Borrower B, does not exceed Association Y's
transitional lending limit of 60 percent of
unimpaired capital and surplus ($6 million).
Of the amount loaned to Borrower B, $3
million (the amount of all loans to Borrower B
that exceeds Association Y's general lending
limit of $1.5 million) counts against
Association Y’s 300 percent aggregate limit
on loans made to all borrowers pursuant to
the transition rule.

On January 1, 1991, the amount of
Association Y's loans to all borrowers in
excess of 15 percent of unimpaired capital
and surplus that had been made pursuant to
the transition rule equals 200 percent of
unimpaired capital and surplus. Because this
amount exceeds the aggregate limit of 150
percent of unimpaired capital and surplus
that becomes effective on January 1, 1991,
Association Y may not use the additional
lending authority provided under the
transitional rule or provided under the
domestic residential housing exception set
forth at § 563.93(d)(3) to make additional
loans in excess of 15 percent of unimpaired
capital and surplus to any borrower.

During the remainder of 1991, Association
Y may use the transition rule to make loans
to one borrower in excess of 15 percent of
unimpaired capital and surplus only if the
aggregate amount of outstanding loans made
pursuant to the transition rule to a//
borrowers decreases to an amount less than
150 percent of unimpaired capital and
surplus. If, subsequent to the December 31,

" 1991 expiration of the transition rule, the

amount of outstanding loans made to all
borrowers pursuant to the transition rule is
greater than 150 percent of unimpaired
capital and surplus, Association Y may not
use the additional lending authority provided
by the domestic residential housing exception
set forth at § 5683.93(d)(3). Association Y may
use the § 563.93(d)(3) lending authority only if
the amount of its outstanding loans to al/
borrowers made pursuant to the transition
rule is less than 150 percent of unimpaired
capital and unimpaired surplus.

Dated: June 26, 1990.
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By the Office of Thrift Supervision.

Timothy Ryan,

Director.

[FR Doc. 90-15737 Filed 7-9-80; 8:45 am|)
BILLING CODE 6720-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 107
iRev. 6; Amdt. 5]

Small Business Investment Companies

AGENCY: Small Business Administration.
ACTION: Interim final rule.

SUMMARY: This interim final rule
changes the present regulations
governing the Small Business
Investment Company (SBIC) Program
(13 CFR part 107} in order to implement
amendments made to the Small Business
Investment Act, as amended (Act), {15
U.S.C. 661 et seq.) by the Small Business
Administration [SBA] Reauthorization
and Amendment Act of 1988, Public Law
100-590 and by the 1990 (SBA)
Appropriations Act, Public Law 101-162.

The first substantive amendment
requires that Federal, State or local
government funds invested in a licensed
SBIC (Licensee) prior to November 21,
1989, the effective date of Public Law
101-162, be included in such Licensee's
Private Capital solely for regulatory
purposes.

The second substantive amendment
primarily implements the objective of
Public Law 101-162 that financial
assistance to a Licensee from SBA by
means of SBA's guarantee of the
Licensee’s debentures (Leverage) be
extended to those companies licensed
pursuant to section 302(d) of the Act
(section 301(d) Licensees) in the same
manner that Leverage is now made
available to those companies licensed
pursuant to section 301(c) of the Act
(other Licensees), but it also includes
language that reflects SBA's
discretionary authority to sell
outstanding three percent preferred
securities back to the issuer at a price

less than the par value thereof; and that

sets forth SBA's authority to pay an
interest rate subsidy for the first five
years of the term of a debenture issued
by a section 301(d) Licensee and sold
with SBA's guarantee as part of a pool
of guaranteed debentures issued by
section 301(d) Licensees and other
Licensees. In addition, this amendment
includes a regulatory change mandated
by Public Law 100-530, which reflects
SBA'’s consistent praetice with respect
to the periodic scheduling of public
offerings of fractional undivided

" Licensees, the use of this authority was

subsidy (a three percentage point
reduction below the average yield of
marketable U.S. obligations with
comparable maturities) made these
debentures unattractive to private
investors. -

Public Law 101-162's amendments to
the ‘Act extend the procedures presently
used for funding other Licensees to the
Leveraging of section 301(d) Licensees.
Section 303(d) of the Act now authorizes
SBA to make payments that reduce the
interest rate paid by section 301(d)
Licensees on debentures guaranteed
pursuant to section 303(c) of the Act for
the first five years of the debentures’
term. During that period, section 301(d)
Licensees pay interest at a rate that is
three percentage points lower than the
rate applicable to debentures issued by
other Licensees participating in the
same pool; the difference {the section
303(d) subsidy) is paid by SBA. The
primary effect of the amendments to
§ 107.201{a}(1) is to extend the
debenture Leverage application
procedures presently followed by other
Licensees to section 301(d) Licensees.

As amended, § 107.201(a)(1) includes
language that cuts off, at 200 percent of
Private Capital, the access of a section
301(d) Licensee to section 303(d)
subsidized debenture Leverage. Section
303(d) of the Act, as amended, says in
relevant part “The aggregate amount of
debentures with interest rate reductions
as provided in this subsection or in
section 317 which may be outstanding at
any time from any such company shall
not exceed 200 per centum of the
[Private Capital} of such company.”

SBA does not interpret the quoted
language to require any section 301(d)
Licensee that presently has outstanding
subsidized debentures in excess of 200
percent of Private Capital to redeem
such debentures prior to the maturity
date thereof.

SBA interprets the word “or” in the
quoted language as a disjunctive.
Accordingly, any section 301(d) Licensee
that now has outstanding debentures
subsidized under section 317 in an

, amount equal to 200 percent or more of
its Private Capital will not, for that
reason alone, be precluded from
obtaining SBA's guarantee of debentures
with a section 303(d) subsidy. Nor will
any section 301(d) Licensee that
hereafter has outstanding debentures
with a sectign 303(d) subsidy in an
amount equal to 200 percent of its
Private Capital be precluded, for that
reason alone, from selling its debentures
to SBA with a section 317 subsidy.

Although the apparent effect of the
quoted language of section 303(d} of the
Act, and of the regulation promulgated

interests in pools of SBA-guaranteed’
SBIC debentures.

The third substantive amendment
implements the requirement that
preferred securities purchased by SBA
after November 20, 1989 carry a
dividend rate of four percent per annum,
and that such securities be redeemed
within fifteen years from the date of
issuance. ‘
DATES: This interim final regulation is
effective July 10, 1980. Comments must
be received on or before August 9, 1990.

ADDRESSES: Comments may be
addressed to Joseph L. Newell, Director,
Office of Investment, U.S. Small
Business Administration, 1441 “L" St.,
NW., room 810, Washington, DC 204186.
FOR FURTHER INFORMATION CONTACT:
Joseph L. Newell, Director, Office of
Investment, U.S. Small Business
Administration, 1441 "L” St., NW,, room
810, Washington, DC 20416. Telephone
(202) 653-6584.
SUPPLEMENTARY INFORMATION: SBA’s
1990 Appropriations Act, Public Law
101-162, included several amendments
to the Small Business Investment Act.
One of these amendments would permit
an SBIC that has received, prior to
November 21, 1989, Federal funds from
any source other than SBA, or State or
local government funds, to include such
funds in the computation of its “Private
Capital”, but only for the purpose of
determining whether such Licensee is in
compliance with SBA regulations.
Accordingly, this regulation amends the
present definition of “Private Capital”
set forth in § 107.3 by adding the
statutorily-mandated change, and by
stating the definition in a new format for
easier reading. The definition of “Private
Capital” for purposes of licensing or
Leverage eligibility remains unchanged.
Section 107.201(a) is amended to
comply with the objectives of Public
Law 101-162. Prior to the enactment of
that law, debenture Leverage was
entended to section 301(d) Licensees
under a procedure that differed from the
procedure used to fund other Licensees.
The debentures of other Licensees were
guaranteed by SBA, pursuant to section
303(b) of the Act, and made part of a
pool. Certificates evidencing an
undivided fractional interest in the pool
were then sold to the investing public. In
contrast, the debentures of section
301(d) Licensees were purchased and
held by SBA. Even though section 303{c)
of the Small Business Investment Act
(Act) authorized SBA to guarantee
debentures issued by section 301(d})

impractical because such debentures
enjoyed a reduced rate of interest for the
first five years of their term, pursuant to
section 317 of the Act. The section 317-
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thereunder, would seem to be a denial of present regulation, which will be

subsidized third- or fourth-dollar
debenture Leverage to section 361(d)
Licensees, few, if any, section 301{d)
Licensees will be so affected. Nothing in
the Act, as amended, or in the
regulations, changes SBA's authority to
leverage corporate section 301{d)
Licensees through the purchase of
preferred securities. Consequently, the
only section 301(d) Licensees that may .
be unable to draw down subsidized
Leverage in excess of 300 percent of
Private Capital will be (1) those
corporate Licensees with an investment
portfolio that meets the requirements of
§ 107.202 {debenture Leverage in excess
of 300 percent of Private Capital}, but
not those of § 107.205(d) (preferred
securities Leverage in excess of 100
. percent of Private Capital); (2) corporate
section 301(d) Licensees that prefer
qualification as Subchapter§
corporations over access to preferred
securities Leverage from SBA; or (3)
section 301(d) Licensees organized as.
limited partnerships. SBA knows of no
section 301(d) Licensees that would fall
under the first description; SBA knows
of only one section 301(d) Licensee that
falls under the second description; and
no section 301(d) License has yet been
issued to a limited partnership.
Although this rule provides for the
purchase of debentures by SBA witha
section 317 subsidy as an alternative to
SBA’s guarantee of debentures with a
section 303{d) subsidy, this alternative
will be available only to those section
- 301(d) Licensee whose debentures have
previously been guaranteed by SBA
with a section 303(d) subsidy, in an
aggregate amount equal to 200 percent
of Private Capital. All section 301(d)
Licensees that are eligible to obtain
subsidized debenture Leverage are
presently eligible to obtain it with a
section 303{d) subsidy, and it is SBA's
present intention, with respect to future
debenture Leverage, to entertain only
applications for a gurantee with the
section 303(d]) subsidy.
The requirement presently set forth in
§ 107.201(a)(1), that a limited
partrership Licensee applying for
Leverage furnish SBA with a ruling from
the Internal Revenue Service to the
“effect that it qualifies as a partnership
for tax purposes, is modified to reflect
the fact that the Service no longer
routinely issues such rulings. SBA is
now willing to accept an opinion of
independent counsel not involved in the
drafting of the limited partnership
agreement.
Section 107.201{a)(2) is amended by .
. the addition of two new paragraphs, and
. by certain editorial changes in the

redesignated as § 107.201(a)(2)(i).
Paragraph {i) reflects editorial
changes that limit its coverage to
preferred securities Leverage, since the
primary procedure for applying for
subsidized debenture Leverage is to be
set forth in § 107.201(a)(1). :
New paragraph (ii) generally carries
over the present procedure by which a

_section 301(d) Licensee applies for the

purchase of its debentures with a
section 317 subsidy, but only as an
alternative subsidized debenture
funding procedure for those section
301(d) Licensees that have already sold
debentures in an aggregate amount
equal to 200 percent of Private Capital,
with SBA’s guarantee and section 303(d)
subsidy. -

New paragraph (iii) implements the
authority conferred upon SBA by section
303(f) of the Act to sell back to the
issuer, on such terms as SBA shall
determine in its sole discretion,
preferred securities purchased by SBA
prior to November 21, 1989. The
standards guiding SBA's discretion are
taken verbatim from the Act, as
amended by Public Law 101-162.

The first paragraph of § 107.201(c){2)
is redesignated as paragraph (i) and
amended to reflect SBA's authority
under section 303(d) of the Act to pay an
interest subsidy on debentures issved by
section 301(d) Licensees that are
included in a pool of guaranteed
debentures. ,

A new paragraph (ii) states that SBA
will issue guarantees of debentures at
three month intervals, or at shorter
intervals if such action is justified. The
language of this paragraph follows the
mandate of Public Law 100-590 and
reflects SBA's long-standing practice.
The succeeding paragraphs of
§ 107.201(c)(2) are accordingly
redesignated.

Redesignated paragraph (vi) of
§ 107.201(c)(2) is changed by substituting
the word “formation” for “information”,
thereby correcting a typographical error.

In conformity with the requirements
for section 303(c)(5) of the Act,

§ 107.205(b)(3)(i) is amended by the
changing of the present reference to a
dividend rate of three percent to a four
percent dividend rate on preferred
securities purchased by SBA after
November 20, 1989. The amended
regulation also preserves the three
percent divided rate on preferred
securities purchased on or before
November 20, 1989. :

Paragraph (ii) of § 107.205(b)(3), as
presently set forth, is deleted, since it
will henceforth be a part of
§ 107.201(a){2). In its place, a new

paragraph (ii} is inserted, setting forth
the requirement that preferred securities
purchased by SBA on or after November
21, 1989 must be redeemed by the issuer.
In view of the difference between the
language of section 303(f) of the Act,
embodied in § 107.201(a)(2)(iii}, and that
of section 303(c)(5), SBA interprets the
language of section 303(c)(5) to require
redemption at a price not less than the
par value of such securities.

SBA does not believe Congress
intended mandatorily-redeemable
preferred securities to remain °
outstanding for more than fifteen years,
if the next sale of guaranteed
debentures followed the mandatory
redemption date. By submitting a
technically defective request for SBA's
guarantee of debentures to be issued in
redemption of such preferred securities,
at the next scheduled debenture sale
following the fifteenth anniversary of
the issuance, a section 301(d) Licensee
would obtain a benefit—the use of the
funds evidenced by preferred securities
for an additional period—that would be
denied a section 301{d) Licensee that
submitted a satisfactory debenture
application. Accordingly, even though
section 303(c)(5) of the Act speaks of
mandatory redemption “in 15 years from
the date of issuance” of such preferred
securities, § 107.205(b)(3){ii} says *'not
later than fifteen years from the date of
issuance” and requires that section
301(d) Licensees that wish to redeem
outstanding redeemable preferred
securities through the issuance of SBA-
guaranteed debentures apply for the
issuance and guarantee of their
debentures in the public offering
scheduled for the last date before the
fifteenth anniversary of the issuance of
the preferred securities in question. The
approval of any such request is
discretionary.

Executive Orders 12291 and 12612,
Regulatory Flexibility Act, & U.S.C. 601.
et seq., and Paperwork Reduction Act,
43 U.S.C., ch. 35

For the purpose of compliance with
E.O. 12291 of February 17, 1981 SBA -
hereby certifies that this interim final
rule, taken as a whole, does not
constitute a major rule. In this regard,
we are certain that the annual effect of
this rule on the economy will be less
than $100 million. In addition, this
proposal will not result in a major
increase in costs or price to consumers,
individual industries. Federal, State and
local government agencies or geographic
regions, and will not have significant
adverse effects on foreign or domestic
competition, employment, investment,
productivity or innovation, or on the
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ability of U.S.-based businesses to
compete with foreign-based businesses
in domestic or export markets.

With one minor exception, this interim
final rule will affect only a portion of the
small business investment company
industry: those companies licensed
pursuant to section 301(d) of the Act, a
class consisting of approximately 125
companies; and not necessarily all of
them. The last sentence of
§ 107.201{a)(1) which permits, but does
not require, an Unincorporated (limited
partnership) Licensee to establish its
partnership status for tax purposes with
- an opinion of counsel instead of an IRS
ruling, affects all Licensees organized as
limited partnerships.

Section 107.201 is the part of the rule
that will have the most readily
ascertainable immediate and direct
economic impact on the SBIC industry.
It will affect those section 301(d)
Licensees that hereafter obtain
debenture Leverage through SBA's
guarantee of their debentures, and the
inclusion of such debentures in pools of
guaranteed debentures. The change in
the mechanism by which SBA makes
debenture Leverage available to such
Licensees will increase their annual cost
of future borrowing by approximately 70
to 75 basis points (0.70 percent to 0.75
percent), plus underwriters' fees,
representing the public offering cost
amortizable over the ten-year term of
the debentures. The maximum amount
of debentures of section 301(d)
Licensees that SBA is authorized to
guarantee for the 1990 Fiscal Year is
$49,396,000. If the entire amount of the
guarantee authority is utilized, the effect
of a 75 basis point public offering cost
would be to add a total of $370,470 per
year, or $3,704,700 over a ten year
period, to the aggregate cost of all the
debentures of section 301(d) Licensees
issued in the 1990 Fiscal Year.

Section 107.201 also implements the
authority conferred upon SBA to pay an
interest subsidy, for the first five years
of the term of the debentures in
question, on behalf of those section
301(d) Licensees whose debentures are
‘pooled and sold to the public with SBA's
guarantee. If the entire amount of SBA's
guarantee authority for the Fiscal Year
1990 is utilized, the amount of this
subsidy will be less than $7.5 million.

Section 107.201 also includes language
that restates the discretionary authority
conferred upon SBA to sell preferred
securities purchased by SBA prior to
November 21, 1989 back to the issuer at
a price less than par, if so requested by
the issuer; and to guarantee debentures
issued to finance such repurchase. The
standards set forth in this rule governing
the exercise of SBA's discretion are,

word for word, those set forth in Public
Law 101-162. The factors that would
justify SBA's sale of preferred securities
back to the issuer at a price less than
the par value—diminished value of such
preferred securities and the remoteness
of any prospect of future dividends or
redemption at par, among other
factors—would seem to limit the number
of instances in which such a transaction
would be feasible for both the Licensees
concerned and for SBA. Consequently,
the economic impact from SBA's
exercise of this authority will be
minimal, -

Section 107.205(b})(3) will affect only
those section 301(d) Licensees that sell
preferred securities to SBA after
November 20, 1989. It will increase, by 1
percentage point, the amount of
dividends such Licensees must pay out
of retained earnings, with respect to
such securities. However, only section
301(d) Licensees that have net retained
earnings have any liability to pay
dividends to SBA; and, unless they wish
to pay dividends on their common
shares in the interim, they can defer
payment until such time as they are
required to redeem such preferred
securities. The sum of $23.5 million is
available to SBA for the purchase of

- preferred securities in Fiscal Year 1990.

The maximum aggregate amount of
additional annual contingent dividend
liability that this rule (which is
statutorily mandated) would impose on
section 301(d) Licensees in Fiscal Year
1990 would be $235,000.

For purposes of compliance with
Executive Order 12162, SBA certifies
that this interim final rule will not have
Federalism implications warranting
preparation of a Federal assessment.

For the purposes of compliance with
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., SBA certifies that this
interim final rule will not have a
significant economic impact on a
substantial number of small entities.
SBA believes that this interim final rule
will directly affect approximately 125
small entities, a class that in this context
is limited to section 301(d) Licensees,
and only a fraction of that class will be
immediately affected. :

Section 301(d) Licensees that would
heretofore have been able to sell their
debentures to SBA with the benefit of a
section 317 subsidy will now be required
to apply for SBA's guarantee with a
section 303(d) subsidy. The difference in
funding procedures will impose upon
each such Licensee an additional annual
cost of approximately 70 to 75 basis
points, plus underwriting fees,
amortizable over the ten-year term of
the debentures. However, it was the
clear intent of Congress that the primary

mechanism by which debenture
Leverage is extended to section 301(d)
Licensees shall henceforth be the.use of
SBA's guarantee authority, coupled with
the section 303(d} subsidy, rather than
direct purchase with the section 317
subsidy.

Only one of the substantive changes
to the existing regulations involves any
choice by SBA between permissible
interpretations of statutory language:

In drafting § 107.201, SBA could have
given certain language in section 303(d)

. of the Act, quoted above, an

interpretation that would have required
any section 301(d) Licensee with
outstanding section 317-subsidized
debentures in excess of 200 percent of
Private Capital to redeem such
debentures. SBA could also have
interpreted the quoted language of
section 303(d) to mean that the
maximum amount of debenture
Leverage with a section 303(d) subsidy
that could be made available toa -
section 301(d) Licensee was to be
reduced by the amount of that
Licensee’s outstanding debentures with
a section 317 subsidy, even if the .
Licensee was thereby denied the
subsidized debenture Leverage for
which it had previously been eligible.
Instead, SBA adopted interpretations
that would have the least adverse
impact upon the small entities in the
class of section 301(d) Licensees,

In drafting § 107.205(b})(3), SBA
considered and rejected, as inconsistent
with Congressional intent, alternative
language that would have allowed
preferred securities purchase on or after
November 21, 1989, to remain
outstanding for more than fiftcen years,
pending arrangements to redeem such
stock by the sale of its SBA-guaranteed
debentures at the next scheduled public
offering following the mandatory
redemption date. By not requiring a
section 301(d) Licensee to apply for the
necessary funds in advance of the
scheduled funding preceding the
mandatory redemption date, SBA would
be allowing such Licensees to enjoy a
substantial pecuniary benefit equal to
the difference between a 4 percent
(contingent) dividend obligation and a
fixed interest payment obligation equal
to the unsubsidized cost of money on
SBA-guaranteed debentures for the
period between the mandatory
redemption date and the next scheduled
debenture sale.

The regulatory language adopted by
SBA will have no economic impact upon
any section 301(d) Licensee that issues
redeemable preferred securities to SBA
until the fourteenth year thereafter.
Then each such section 301(d) Licensee



Federal Register / Vol.

55, No. 132 / Tuesday, July 10, 1990 / Rules and Regulations

28169

must consider whether it would be to its
advantage to redeem such preferred
securities by a cash payment to SBA, or
to redeem them through the issuance of
guarantee debentures. Section 301{d)
Licensees that elect the first course will
experience no impact whatsoever; their
redeemable preferred securities can
remain outstanding for the full fifteen-
year term permitted by the Act. Section
301(d) Licensees that elect the second
course will experience some impact,
since the redemption date will be
effectively advanced. It is impossible to
state with any degree of precision the
number of months or days by which the
term of a section 301(d) Licensee's
redeemable preferred securities might
thus be effectively shortened; this would
depend on the relationship between the
date such securities were issued and the
date, more than fourteen years later, of
the last scheduled debenture sale
preceding the fifteenth anniversary of
the issue date.

List of Subjects in 13 CFR Part 107
Investment companies, Loan
programs/business, Small Business
Administration, Small businesses.
For the reasons set out above, part 107

of title 13, Code of Federal Regulatxons.
is amended as follows:

1. The authority citation for part 107 is

revised to read as follows:

Authority: Title Il of the Small Business
Investment Act, 15 U.S.C. 681 et. seq., as
amended, Pub. L. 100-590 and Pub. L. 101-162.
15 U.8.C. 687(c); 16 U.S.C. 683, as amended by
- Pub. L.101-162; 15 U.S.C. 687d; 15 U.S. 687g; -

15 U.S.C. 687b; 15 U.S.C. 687m, as amended
- by Pub. L. 100-590.

2. Section 107.3 is amended by
revising the definition of Private Capital
to read as.follows:

-§107.3 Definition of terms. )
Private Capital. “Private Capital”
means:

‘(@) General. “Private Capital” means
the combined private (non-
Governmental) paid-in capital and paid-
in surplus of a Corporate Licensee, or of
any Unincorporated Licensee, the
private partnership capital, exclusive of
any funds borrowed by the Licensee
from any source, or obtained from SBA
through the sale of Preferred Securities.

(b) Licensing eligibility. For the
purpose of determining whether a
corporation or limited partnership has
the required minimum Private Capital
for licensing, “Private Capital” shall be
deemed to include, in addition to funds
described in paragraph (a) of this
definition, Federal funds invested as -
equity capital in such applicant pursuant

-to a Statute, suchas 42 U:S.C; 9815, =

which explicitly mandates the inclusion
of such funds in Private Capital; but not
Federal funds for which investment in a
Small Business Investment Company is
merely authorized, and not funds
.invested by any State or local
government. See also § 107.705(a}(7).

(c) Leverage eligibility. For the
purpose of determining what funds may
be leveraged, “Private Capital” shall be
deemed to include, in addition to funds
described in paragraphs (a} and (b) of
this definition, Community Development
Block Grant funds invested in a
Licensee pursuant to the Housing and
Community Development Act of 1974, if
such Block Grant funds were invested
not later than August 18, 1982, and such
other Federal funds received from
Federal sources explicitly mandated to
be leveraged by Federal Statute.

(d) Regulatory compliance. For the
purpose of determining whether a
Licensee is in compliance with
§8§ 107.103; 107.203(d); 107.303;
107.401(a)(5); 107.501(c); 107.601(g);
107.710(b})(3); or 107.901(a), or any of
them, “Private Capital” shall be deemed
to include; in addition to funds
described in paragraphs (a), (b}, and (c),
all other Federal funds from any source
other than SBA, and any State or local
government funds if such Federal, State,
or local government funds were invested
prior to November 21, 1989.

-3. Section 107.201 is amended as
follows:

a. Paragraph (a) is revised;

b. Paragraphs (c)(2)(i) through (c}(2){v)
are redesignated as paragraphs (c){2)(iii)
through (c){2){vii), respectively and
paragraph (c}{2) introductory text is
redesignated as paragraph (c)(2)(i).

c. Newly redesignated paragraph
(c)(2)(i) is revised and a new paragraph
{c)(2)(ii) is added;

d. In newly redesignated paragraph
(c)(2)(vi) “information” is removed and
“formation"” is added: -

§ 107.201 Funds to licensee.

(a) Application procedure—{1)
Guaranteed debenture Leverage. A
Licensee other than a section 301(d)
Licensee may apply for Leverage
pursuant to section 303(b}), and a section
301(d) Licensee may apply pursuant to
section 303(c) of the Act, on SBA Form
1022 in accordance with accompanying
instructions. The aggregate amount of
debentures outstanding from a section
301(c) Licensee shall not exceed 400
percent of Private Capital. The aggregate
amount of debentures outstanding from
a section 301(d) Licensee shall not
exceed 400 percent of Private Capital,
less the amount of preferred securities

- issued to SBA. The aggregate amount of

debentures with an interest rate
reduction pursuant to section 303(d}
(“section 303(d) subsidy") that may be
issued by a section 301(d) Licensee shall
not exceed 200 percent of Private
Capital, but see paragraph (a)(2)(ii) of
this section. All applications shall be
accompanied by evidence
demonstrating to SBA's satisfaction the
need therefor. Prior to the extension of
any Leverage, an Unincorporated
Licensee shall furnish SBA with
evidence that it qualifies as a
partnership for tax purposes, either by a
ruling from the Internal Revenue
Service, or by an opinion of counsel,
who is neither an Associate nor
involved in the drafting of the
partnership agreement.

(2) Preferred securities and
alternative debenture Leverage for
section 301(d) licensees—(i}) Preferred
securities. A section 301(d) Licensee
may apply for preferred securities
Leverage pursuant to section 303(c) of
the Act on SBA Form 1022A, in
accordance with accompanying
instructions. All applications for
Leverage shall be accompanied by
evidence demonstrating to SBA's
satisfaction the need therefor.

(ii) Alternative debenture Leverage.
Subject to paragraph {a)(1) of this’
section, a section 301{d) Licensee that
has already sold debentures in an
amount equal to 200 percent of its
Private Capital with SBA's guarantee
and interest subsidy pursuant to section
303(d) of the Act may apply for the
purchase of additional debentures with
a section 317 subsidy on SBA Form
1022A in accordance with
accompanying instructions. In no event
may the aggregate amount of debentures
purchased or guaranteed by SBA and
preferred securities purchased by SBA
exceed 400 percent of a Licensee's
Private Capital.

(iii) Voluntary redemption rights. A
section 301{d) Licensee may redeem in
whole or in part preferred securities
purchased by SBA, on any dividend
date (after giving SBA at least thirty
days written notice) by paying SBA the
par value of such securities, but not less
than $50,000 par value in any one
transaction, and any dividends
accumulated and unpaid to the date of
redemption. Such Licensee may also
request SBA to sell preferred securities
purchased by SBA on or before
November 20, 1989 back to the issuer at
a price less than the sum of par value
and such unpaid dividends. SBA ghall
determine the purchase price of such
preferred securities in its sole discretion
after considering factors including, but .
not limited to, the market value of such
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securities, the value of benefits
previously provided and anticipated to
accrue to the issuer, the amount of
dividends previously paid, accrued, and
anticipated, and the Administration's
estimate of any anticipated redemption.
In the event of a Licensee’s redemption
of preferred securities below par value,
SBA is authorized to guarantee
Debentures issued by the purchasing
Licensee, in an amount equal to the
repurchase price of such preferred
securities, for immediate payment to
SBA; but SBA shall not pay any part of
the interest on such debentures except
pursuant to its guarantee in the event of
default by the Licensee. See also

§ 107.205[b)(3)(ii).

*

* R * ]

(c) Financing by Issuance and
Guarantee of Trust Certificates

(2) Authority—{i) (General) Section
321(a) of the Act authorizes SBA or its
CRA to issue TCs, and SBA to guarantee
the timely payment of the principal and
interest thereon. Any guarantee by SBA
- of such TC shall be limited to the
principal and interest due on the
debentures in any Trust or Pool backing

such TC. The full faith and credit of the ',

United States is pledged to the payment
- of all amounts due under the guarantee.

- of any TC. If SBA guarantees the
debenture or debentures of a section
¢ 301(d) Licensee, section 303(d) of the Act
requires SBA to make such payments to
its CRA, or to the holder of any such -
debenture, as will reduce the effective
rate of interest to such Licensee during
the first five years of the term of such
debenture by three percentage points.
No such payments may be made on
behalf of any section 301(d) Licensee if
the aggregate amount of outstanding
debentures with interest rate reductions,
as provided in section 303(d) of the Act,
exceeds 200 percent of such Licensee's
Private Capital. See also paragraph
(a)(3) of this section. SBA shall not
collect any fee for the guarantee of any
TC.

(ii) Periodic Exercise of Authority.
SBA shall issue guarantees of
debentures under section 303 and of TCs
under section 321 of the Act at three
month intervals, or at shorter intervals,
taking into account the.amount and
number of such guarantees or trust
certificates in question.

* * * * L

4. Section 107.205(b)(3) is.revised to
read as follows:

§107.205 Leverage for section 301(d)
Licensees.

. . Lo * T

‘b)oa"

(3) Additional requirements for

- nonvoting preferred securities Leverage.

No nonvoting preferred securities may
be purchased by SBA from any

. corporate section 301(d) Licensee on or

after November 21, 1989 unless its
articles make appropriate provision for
the following additional matters:

(i) Payment of dividends to SBA.
Subject to the soiind discretion of the
board of directors, SBA shall be paid
from retained earnings an annual four

. percent dividend on the par value of its

preferred securities. Such dividends
shall be payable before any amount
shall be set aside for or paid to any
other class of stock, and shall be
preferred and cumulative, so that in the
event SBA has received less than four
percent in any fiscal year, such
dividends shall be payable on a
preferred basis from subsequent
retained earnings without interest
thereon. Before any declaration of
dividends or any distribution (other than
to SBA), all dividends accumulated and
unpaid on preferred securities issued to
SBA shall be paid. The dividend rate on

_ nonvoting preferred securities

purchased by SBA prior to November 21,

- 1989 shall remain three percent on their

par value and otherwise be subject to
restrictions of this paragraph.

(ii) Mandatory redemption of
perferred securities. Perferred Securities

- purchased by SBA on or after November

21, 1989 shall be redeemed by the issuer

"not later than fifteen years from the date

of issuance, at a price not less than the
par value; plus any unpaid dividends

- accrued to the redemption date. SBA

may, in its discretion, guarantee
debentures for sale at the last periodic
debenture sale, before such fifteenth
anniversary date, pursuant to section
321 of the Act, in such amounts as will -
permit the simultaneous redemption of
such preferred securities, including all or
any part of accrued and unpaid

" dividends, for immediate payment to

SBA. SBA shall not pay any part of the
interest on such Debentures except
pursuant to its guarantee in the event of
default in payment by the issuer See
also § 107.201(a)(2)(iii).

L] » > * * *
Dated: June 26, 1990.

Susan S. Engeleiter,
Admm:strator

|I-‘R Doc. 90-15642 Filed 7-9—90 845 am] '
BILLING CODE 8025-01-M '

. DEPARTMENT OF TRANSPORTATION

Federal Aviation Admlnistratloh
14 CFR Parts 21 and 25

{Docket No. NM-45; Speclal Conditions No.
25-ANM-34)

Special Conditions: British Aerospace,
Public Limited Company, Model BAe
125-1000A Airplane; High Altitude
Operation, Protection From the Effects
of Lightning, and High Energy Radio
Frequency (RF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the British Aerospace, Public
Limited Company (BAe), Model 125~
1000A airplane. This airplane will have
an unusually high operating altitude and
a new Full Authority Digital Engine
Control (FADEC) system which is a new
technology electronic system that
performs critical or essential functions.
These are considered novel and unusual
design features when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes in the Federal
‘Aviation Regulations (FAR). The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for the protection of
these systems from the effects of
lightning or high energy radio frequency
(RF), or operation at high altitudes.
These special conditions contain the
additional safety standards which the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthjness standards.

EFFECTIVE DATE: August 9, 1990.

FOR FURTHER INFORMATION CONTACT:
For high altitude: Bob McCracken,
telephone (206) 431-2118, Flight Test and
Systems Branch, ANM-111, and for RF
and lightning: Gene Vandermolen,
telephone (206) 431-2157, Flight Test and

' Systems Branch, ANM-111, Trdansport
- Airplane Directorate, Aircraft '

Certification Service, FAA, 17900 Pacific
Highway South, C-68966, Seattle,
Washington 98168. : o
SUPPLEMENTARY INFORMATION:
Background '

On July 13, 1988, British. Aerospace,
Public Limited Company {BAe), applied
for an amendment to their Type .
Certificate No. A3EU to include their
new Model BAe 125-1000A airplane.

“The Model BAe 125-1000A,-which is a

denvatnve of the Model BAe 125—-800A
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currently approved under Type
Certificate No. A3EU, incorporates a
43,000-foot certification ceiling and
miscellaneous product improvements,
including a Full Authority Digital Engine
Control (FADEC) system which controls
critical engine parameters.

Type Certification Basis

Under the provisions of § 21.101 of the
FAR, British Aerospace must show that
the Model BAe 125-1000A meets the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. ASEU ar the applicable
regulations in effect on the date of
application for the Model BAe 125~
1000A. The regulations incorporated by
reference are commonly referred to as
the “original type certification basis.”
The regulations incorporated by
reference in Type Certificate No. A3EU
are as follows: .

Sections 25.2, 25.305 {wing), 25.571,
25.803(d}(1), 25.979 (a) through (c),
25.1419, and 25.1529 of Amendment 25—
54. Part 36 of the Federal Aviation
Regulations effective December 1, 1969,
as amended by Amendments 36-1
~ through 36-12. Special Federal Aviation

Regulations (SFAR) 27 as amended by
Amendments 27-1 through 27-24.

For the BAe 125~1000A, compliance
will be established with part 25 of the
FAR through Amendment 25-70 for the
design changes from the Series 800A
and those requirements with which
British Aerospace has voluntarily
agreed to show compliance. Special
Federal Aviation Regulation 27 and part
36 through amendments in existence at
the time of awarding the type certificate
are to be met. These special conditions
are also part of the type certification
basis. :

Special conditions may be issued and
amended, as necessary, as a part of the
type certification basis if the
Administrator finds that the
airworthiness standards designed in
accordance with § 21.101(b}(2) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49 after-public
notice as required by §§ 11.28 and
11.29(b), effective October 14, 1980, and
may become part of the type
certification basis in accordance with
§ 21.101. . )

If the Administrator finds that the
applicable airworthiness regulations
{i.e., part 25, as amended) do not contdin
adequate or appropriate safety-
standards for the Model BAe 125-1000A
because of a novel or unusual design -
feature, special conditions are
prescribed under the provisions of

§ 21.16 1o establish a level of safety
equivalent to thatresta‘blished in the

‘regulations. :

In addition to the applicable
airworthiness regulations and special
conditions, the Model BAe 125-1000A
must comply with the noise certification
requirements of part 36 and the engine
emission requirements of Special
Federal Aviation Regulation (SFAR) 27.

Novel or Unusual Design F egtures'
Operation up to 43,000 Feet

The BAe Model 125-1000A will
incorporate an unusual design feature in
that it will be certified to operate up to
an altitude of 43,000 feet.’ .

The FAA considers certification of
transport category airplanes for '
cperation at altitudes greater than 41,000
feet to be a novel or unusual feature
because current part 25 does not contain
standards to ensure the same level of
safety as that provided during operation
at lower altitudes. Special conditions
have, therefore, been adopted to provide
adequate standards for transport )
category airplanes previously approved
for operation at these high altitudes,
including certain Learjet models, the
Boeing Model 747, Dassault-Breguet
Falcon 900, Canadair Model 600, Cessna
Model 650, Israel Aircraft Industries
Model 1125 and Cessna Model 560. The
special conditions for the Model 1125
are considered the most applicable to
the BAe 125-1000A and its proposed
operation. They are, therefore, used as
the basis for the special conditions
described below.

Damage tolerance methods shall be
used to assure pressure vessel integrity
while operating at the higher altitudes,
in lieu of the Y2-bay crack criterion used
in some previous special conditions. .
Crack growth data are used to prescribe
an inspection program which should
detect cracks before an opening in the
pressure vessel would allow rapid
depressurization. Initial crack sizes for -
detection are determined under § 25.571,
Amendment 25-54. The cabin altitude
after failure must not exceed the cabin
altitude/time curve limits shown in
Figures 3 and 4.

Continuous flow passenger oxygen
equipment is certificated for use up to
40,000 feet; however, for rapid
decompressions above 34,000 feet,
reverse diffusion leads to low oxygen
partial pressures in the lungs, to the
extent that a small percentage of
passengers may lose useful
consciousness at 35,000 feet. The'
percentage increases to an estimated 60
percent at 40,000 feet, even with the use

.of the continuous flow system. To

prevent permanent physiological

damage, the cabin altitude must not
exceed 25,000 feet for more than 2
minutes. The maximum peak cabin
altitude of 40,000 feet is consistent with -
the standards established for previous
certification programs. In addition, at
high altitudes the other aspects of
decomptession sickness have a
significant, detrimental effect on pilot
performance (for example, a pilot can be
incapacitated by internal expanding
gases). .
Decompression above the 37,000-foot

limit of Figure 4 approaches the

physiological limits of the average
person; therefore, every effort must be
made to provide the pilots with
adequate oxygen equipment to
withstand these severe decompressions.
Reducing the time interval between
pressurization failure and the time the
pilots receive oxygen will provide a
safety margin against being
incapacitated and can be accomplished .
by the use of mask-mounted regulators.
The special condition, therefore, _
requires pressure-demand masks with
mask-mounted regulators for the
flightcrew. This combination of
equipment will provide the best

~ practical protection for the failures

covered by the special conditions and
for improbable failures not covered by
the special conditions, provided the-
cabin altitude is limited.

Protection From the Unwanted Effect of
Lightning and High Energy Radio
Frequency (RF)

The existing lightning protection
airworthiness certification requirements
are insufficient to provide an acceptable
level of safety with the new technology
avionic systems. There are two , :
regulations that specifically pertain to
lightning protection, one for the airframe
in general (§ 25.581), and the other for
fuel system protection (§ 25.954). There
are, however, no regulations that deal

.specifically with protection of electrical

and electronic systems from lightning.
The loss of a critical function of these
systems due to lightning would prevent
continued safe flight and landing of the
airplane. Although the loss of an
essential function would not prevent
continued safe flight and landing, it

- would significantly impact the safety’

level of the airplane.

There is also no specific regulation
that addresses protection requirements
for electrical and electronic systems
from-high energy radio frequency (RF)
transmissions. Increased power levels
from ground based radio transmitters
and the growing use of sensitive

electrical and electronic systems to

command and control airplanes have
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made it necessary to provide adequate
protection.,

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are issued
for the British Aerospace Model BAe
125-1000A airplane which require that
the new technology electrical and
electronic systems such as the Full
Authority Digital Engine Control
(FADEC) systems, be designed and
installed to preclude component damage
and interruption of function due to both
the direct and indirect effects of
lightning and high frequency radio
frequency.

Lightning

To provide a means of compliance
with these special conditions, a
clarification on the threat definition for
lightning is needed.

The following “threat definition,”
based on SAE Report AE4L-87-3, is
proposed as a basis to use in
demonstrating compliance with this
lightning protection special condition.

The lightning current waveforms
{Components A, D, and H) defined
below, along with the voltage
waveforms in Advisory Circular (AC)
20-53A, will provide a consistent and
reasonable standard which is
acceptable for use in evaluating the
effects of lightning on the airplane.
These waveforms depict threats that are
external to the airplane. How these
threats affect the airplane and its
systems depend upon the systems
installation configuration, materials,
shielding, airplane geometry, etc.
Therefore, tests (including tests on the
completed airplane or an adequate
simulation) and/or verified analysis
need to be conducted in order to obtain
the resultant internal threat to the
installed systems. The electronic
systems may then be evaluated with this
internal threat in order to determine

where;

| P8 amp, =
a, sec’ . =
b, sec” =

their susceptibility to upset and/or
malfunction.

To evaluate the induced effects to
these systems, three considerations are
required:

1. First Return Stroke: (Severe
Strike—Component A, or Restrike—
Component D). This external threat
needs to be evaluated to obtain the
resultant internal threat and to verify
that the level of the induced currents
and voltages is sufficiently below the
equipment “harness” level; then

2. Multiple Stroke Flash: (Y
Component D). A lightning strike is
often composed of a number of
successive strokes, referred to as
multiple strokes. Although multiple
strokes are not necessarily a salient
factor in a damage assessment, they can
be the primary factor in a system upset
analysis. Multiple strokes can induce a
sequence of transients over'an extended
period of time. While a single event
upset of input/output signals may not
affect system performance, multiple
signal upsets over an extended period of
time (2 seconds) may affect the systems
under consideration. Repetitive pulse
testing and/or analysis needs to be
carried out in response to the multiple
stroke environment to demonstrate that
the system response meets the safety
objective. This external multiple stroke
environment consists of 24 pulses and is
described as a single Component A
followed by 23 randomly spaced
restrikes of %2 magnitude of Component
D (peak amplitude of 50,000 amps). The
23 restrikes are distributed over a period
of up to 2 seconds according to the
following constraints: (1) The minimum
time between subsequent strokes is 10
ms, and (2) the maximum time between
subsequent strokes is 200 ms. An
analysis or test needs to be
accomplished in order to obtain the
resultant internal threat environment for
the system under evaluation. And,

3. Multiple Burst: (Component H). In-

i(t) = I, (™ - e™)

t « time in seconds,
{ = current in amperes, and

Severe Strike Restrike Multiple Stroke
mponen Component D 2 Componen
218,810 109,405 54,703
11,354 22,708 . 22,708
647,265 1,294,530 1,294,530

This equation produces the following characteristics;

'un

and

" {di/dt),,, (amp/sec) = 1.4 X 10"
disdt, (amp/sec)

Action(lntggral

50 KA

= 200 KA 100 KA
1.4 610" 0.7 x 10"
@t = O+sec @t « O+sec Bt = O+sec
e 1.0x30"  1.0x10"  0.5x 10"
Ct = .5us ot = .25u8 8t = .25u8
« 2.0 X 10° 0.25 x 10*  .0625 x 10%

amp® sec)

flight data-gathering projects have

shown bursts of multiple, low amplitude,
fast rates of rise, short duration pulses
accompanying the airplane lightning
strike process. While insufficient energy
exists in these pulses to cause physical
damage, it is possible that transients
resulting from this environment may
cause upset to some digital processing
systems.

The representation of this interference
environment is a repetition of short
duration, low amplitude, high peak rate
of rise, double exponential pulses which
represent the multiple bursts of current
pulses observed in these flight data
gathering projects. This component is
intended for an analytical (or test)
assessment of functional upset of the
system. Again, it is necessary that this
component be translated into an internal
environmental threat in order to be
used. This “Multiple Burst” consists of
24 random sets of 20 strokes each,
distributed over a period of 2 seconds.
Each set of 20 strokes is made up of 20
repetitive Component H waveforms
distributed within a period of one
millisecond. The minimum time between
individual Component H pulses within a
burst is 10us, the maximum is 50us. The
24 bursts are distributed over a period of
up to 2 seconds according to the
following constraints: (1) The minimum
time between subsequent strokes is 10
nis, and (2) the maximum time between
subsequent strokes is 200 ms. The
individual “Multiple Burst” Component
H waveform is defined below.

The following current waveforms
constitute the “Severe Strike”
{Component A), “Restrike” (Component
D), “Multiple Stroke™ (% Component D),
and the “Multiple Burst” (Component
H). .

These components are defined by the
following double exponential equation:

Multiple Burst
mponen

10,572

187,191
19,105,100

10 KA

2.0 x 10"
8t = 0+sec
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High Energy Radio Frequency (RF)

With the trend toward increased
power levels from ground based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of the FADEC
to high energy RF must be established.

It is not possible to precisely define
the high energy RF energy to which the
airplane will be exposed in service.
There is also uncertainty concerning the
effectiveness of airframe shielding for
high energy RF. Furthermore, coupling to
cockpit-installed equipment through the
cockpit window apertures is undefined.
Based on surveys and analysis of
existing high energy RF emitters, an
adequate level of protection exists when
compliance with the high energy RF
protection special condition is shown
with either paragraphs 1 or 2 below:

1. A minimum RF threat of 100 volts
per meter average electric field strength
from 10 KHz to 18 GHz. -

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of -

airframe shielding.
~ b. Demonstration of this level of
protection is established through system
tests and analysis.

2. An RF threat external to the
airframe of the following field strengths
for the frequency ranges indicated.

Frequency PeaMk)(V/ A(‘<,e /r:ﬂg)e

10 KHz-500 KHz......ccrvuuunen] 80 80
500 KHz-2 MHz...... . 80 60
2 MHz-30 MHz... 200 200
30 MHz2-100 MH2. 33 33
100 MHz-200 MHz .... 33 33
200 MHz-400 MHz .... 150 33
400 MHz-1 GHz..... 8,300 | 2,000
1 GHz-2 GHz...... 9,000 1,500

2 GHz2-4 GHz...... 17,000 1,200

4 GHz-6 GHz...... 14,500 800

6 GHz-8 GHz...... 4,000 666

8 GHz-12 GHz.... 9,000 2,000
12 GHz-20 GHz ... 4,000 509
20 GHz2-40 GHz ........cconuu.en.. 4,000 1,000

The RF envelope given in paragraph 2
above is a revision to the envelope used
in previously issued special conditions
in other certification projects. It is based
on new data and SAE AE4R

" subcommittee recommendations. This

revised envelope includes data from
Western Europe and the U.S. It will also
be adopted by the European Joint
Airworthiness Authorities.

Discussion of Comments

Notice of Proposed Special Conditions
No. SC-90-4-NM for the Brifish
Aerospace Model BAe 125-1000A
. airplane was published in the Federal

- ; Register on March 5, 1990 (55 FR.7724).

Comments were received from a foreign
airworthiness authority regarding the
high altitude portion of the rule, and the
applicant, who provided several
comments related to both the high
altitude and RF energy protection
proposals.

Transport Canada noted that the
requirements relating to oxygen mask
quick-donning capability in the

proposed special condition are not the

same as that appearing in some earlier
high altitude operation special
conditions, or in the current part 25
regulation related to oxygen mask
requirements. The proposed special
condition stated that: “A quick-donning
pressure demand mask with mask-
mounted regulator must be provided for
each pilot. Quick-donning from the
stowed position must be demonstrated
to show that the mask can be
withdrawn from storage and donned
within 5 seconds.” Section
25.1447(c)(2)(i) of the FAR states that the
mask must be designed and installed so
that it “Can be placed on the face from
its ready position, properly secured,
sealed, and supply oxygen upon .
demand, with one hand within five
seconds * * *.” Transport Canada
suggests that the previous special
condition wording, which is similar to
the current part 25 terminology, is more
appropriate.

The FAA concurs with this comment,
Previously issued special conditions
related to high altitude operation have
been reviewed. Prior to February 1984,
the requirements related to oxygen
masks had clarifying terminology similar
to.that contained in § 25.1447 of the
FAR. After that time, the phraseology
that appears in this proposal was used.
While it is not clear why the wording
changed, the FAA has determined that
the statement that the mask to be
donnable with one band, sealed, and
delivering oxygen within the 5 second
period is needed for clarity in
interpreting the requirement, This
change is considered to be of a -
clarifying nature, and the final special
conditicn is changed to reflect this
determination.

There was one comment on the type
certification basis which proposes a
change in wording in the third
paragraph. This change was requested
to indicate that requirements, in
addition to design changes from the

‘Series 800A, were voluntarxly agreed

upon and included in the cemflcatlon
basis.
. The FAA concurs that the proposed

" wording correctly identifies the
" certification basis. The first two
- sentences in the third paragraph are

replaced with the following:

“For the BAe 125-1000A, compliance will
be established with part 25 of the FAR
through Amendment 25-70 for design changes
from the Series 800A and those requirements
with which British Aerospace has voluntarily
agreed to show compliance.” .

Comments received on high energy
radio frequency protection indicate
objections to the definition of the
external electromagnetic test
environment. The applicant considers
the threat to be unrealistically severe,
and suggests that the “European” threat
definition be used. In addition, Bulk .
Current Injection (BCI) test techniques
are proposed to qualify the FADEC
system to an upper limit of 20 GHz.

.The FAA doe3 not agree that the test
environment specified in the preamble

‘of the special conditions is .

unrealistically severe. An option is given
to subject the equipment to 100 volts per
meter over the given frequency range,
without the benefit of airframe
shielding, or to use the external threat
envelope recommended by the -
Electromagnetic Compatibility Analysis
Center {(ECAC) and the SAE AE4R
subcommittee. The FAA has accepted
these options as reasonable
requirements for test purposes. Work is
presently being done to refine the

. definition and establish joint FAA/]AA

agreement. However, until this work is
completed, no change in the FAA
special conditions will be made.

The FAA concurs that BCI techniques

“may be used to qualify the FADEC

system; however, only for frequencies
below 400 MHz. Test methods and
procedures that are unacceptable to the
FAA can be found in the lastest draft of
the user's manual being developed by
the SAE AE4R subcommittee and
section 20 of DO-160C. Bench tests, as

" outlined in'section 20 of DO-160C, call
.for BCI tests from 10 KHz to 400 MHz,

and radiated tests from 30 MHz to the
upper frequency limit. The FAA will
accept the upper frequency limit of 20
GHz.

A comment was made proposing the
deletion of the reference to CAR 4b.375

. in the pressurization section of the

special condition for operation over

" 43,000 feet. The FAA concurs with this

comment and has made the suggested
change. In this same section, Paragraph
1.b. refers to “Any single failure * * *.”
A comment was made that this should
relate to any probable failure so as to be
consistent with the other sections of the

_special condition. This comment was

rejected because the intent of this
paragraph was to address-any failure
{probable, improbable or extremely
improbable) of the pressurization
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system combined with the occurrence of
_a door seal or other fuselage leak.

A comment was made that the
lightning protection special condition
should only apply to new electronic
systems which perform critical functions
because some of the systems installed in
this airplane may have been previously
approved by the FAA in a similar
airplane. '

- The FAA does not consider this
change necessary because all systems
which perform critical functions should
be considered. If previously certified
systems that perform critical functions
in a similar airplane have been qualified
for lightning protection, a finding of
equivalency may be a consideration in
satisfying the requirements of the
special condition.

Conclusion

This action affects only certain
unusual or novel design features on one
model of airplane. It is not a rule of
general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane. .

"List of Subjects in 14 CFR Parts 21 and
25

Air transportation, Aircraft, Aviation
safety, Safety.

The Special Conditions

Accordingly, pursuant to the authority
delegated me by the Administrator, the
following special conditions are issued
as part of the type certification basis for
the British Aercspace, Public Limited
Company, Model BAe 125-1000A series
airplane:

1. The authority citation for these special
conditions is as follows:

Authority: 49 U.S.C. 1344, 1348(c), 1352.
1354(a), 1355, 1421 through 1431, 1502,
1651{b)(2). 42 U.S.C. 1857f-10, 4321 et seq.;
E.O. 11514; 48 U.S.C. 108(g) (Revised Pub. L.
97-449, Januvary 12, 1983).

2. Operation to 43,000 feet:

a. Pressure Vessel Integrity.

1. The maximum extent of failure and
pressure vessel opening that can be
demonstrated to comply with paragraph d
(Pressurization) of this special condition must
be determined. It must be demonstrated by
crack propagation and damage tolerance
analysis supported by testing that a larger
opening or a more severe failure than
demonstrated will not occur in normal
operations.

2. Inspection schedules and procedures
must be established to assure that cracks and
normal fuselage leak rates will not
deteriorate to the extent that an unsafe
condition could exist during normal

b. Ventilation. In lieu of the requirements
of § 25.831(a), the ventiliation system must be
designed to provide a sufficient amount of
uncontaminated air to enable the
crewmembers to perform their duties without
undue discomfort or fatigue, and to provide
reasonable passenger comfort during normal
operating conditions and also in the event of
any probable failure of any system which
could adversely affect the cabin ventilating
air. For normal operations, crewmembers and
passengers must be provided with at least 10
cubic feet of fresh air per minute per person,
or the equivalent in filtered, recirculated air
based on the volume and composition at the
corresponding cabin pressure altitude of not
more than 8,000 feet.

¢. Air Conditioning. In addition to the
requirements of § 25.831, paragraphs (b}
through (e}, the cabin cooling system must be
designed to meet the following conditions
during flight ahove 15,000 feet mean sea level

1. After any probable failure, the cabin
temperature-time history may not exceed the
values shown in Figure 1.

2. After any improbable failure, the cabin
temperature-time history may not exceed the
values shown in Figure 2.

d. Pressurization. In addition to the
requirements of § 25.841, the following epply:

1. The pressurization system, which
includes for this purpose bleed air, air
conditioning, and pressure control systems,
must prevent the cabin altitude from
exceeding the cabin altitude-time history
shown in Figure 3 after each of the following:

a. Any probable malfunction or failure of
the pressurization system. The existence of
undetected, latent malfunctions or failures in
conjunction with probable failures must be

b. Any single failure in the pressurization
system combined with the occurrence of a
leak produced by a complete loss of a door
seal element, or a fuselage leak through an
opening having an effective area 2.0 times the
effective area which produces the maximum
permissible fuselage leak rate approved for
normal operation, whichever produces a
more severe leak.

2. The cabin altitude-time history may not
exceed that shown in Figure 4 after each of

a. The maximum pressure vessel op
resuiting from an initially detectable crack
propagating for a period encompassing four
normal inspection intervals. Mid-panel cracks
and cracks through skin-stringer and skin-
frame combinations must be considered.

b. The pressure vessel opening or duct
failure resulting from probable damage

(failure effect) while under maximum
operating cabin pressure differential due to a
tire burst, engine rotor burst, loss of antennas
or stall warning vanes, or any probable
equipment failure (bleed air, pressure control,
air conditioning, electrical source(s). etc.} that
affects pressurization.

c¢. Complete loss of thrust from all engines.

3. In showing compliance with paragraphs
d1 and d2 of these special conditions
{Pressurization}, it may be assumed that an
emergency descent is made by approved |
emergency procedure. A 17-second crew
recognition and reaction time must be applied
between cabin altitude warning and the
initiation of an emergency descent.

Note: For the flight evaluation of the rapid
descent, the test article must have the cabin
volume representative of what is expected to
be normal, such that BAe must reduce the
total cabin volume by that which would be
occupied by the furnishings and total number
of people.

e. Oxygen Equipment and Supply.

1. A continuous flow oxygen system must
be provided for the passengers.

2. A quick-donning pressure-demand mask
with mask-mounted regulator must be
provided for each pilot. It must be shown that
each quick-donning mask can be placed on
the face from its ready position, properly
secured, sealed, and supplying oxygen upon
demand, with one hand within five seconds.

3. Lightning Protection

a. Each electronic system which performs
critical functions must be designed and
installed to ensure that the operation and
operational capability of these systems to
perform critical functions are not affected
when the airplane is exposed to lightning.

b. Each essential function of new or
modilied electronic systems or installations
must be protected to ensure that the function
can be recovered in a timely manner after the
airplane has been exposed to lightning.

4. Protection from Unwanted Effects of
High Energy Radio Frequency (RF). Each
new electrical and electronic system must be
designed and installed to ensure that the
operation and operational capabilities of
these systems to perform critical functions
are not adversely affected when the airplane
is exposed to externally radiated
electromagnetic energy.

5. For the purpose of these special
conditions, the following definitions apply:

Critical Function. Any function the failure -
of which would contribute to or cause a
failure condition which would prevent the
continued safe flight and landing of the
airplane.

Essential Functions. Any function the
failure of which would contribute to or cause
a failure condition which would have a
significant impact on the safety of the
airplane or the ability of the flightcrew to
cope with adverse operating conditions.

BILLING CODE 4910-13-M
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limited to 30,000 feet. The maximum time the cabin altitude may
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altitude exceeds 25,000 feet and ending when |t returns to
25,000 feet.
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Issued in Seattle. Washington. on ]une 29,
1990.

Leroy A. Keith, :

Manager, Transport Airplane Directerate,
- Aircraft Certification Serwce. ANM-100:

{FR Doc. 80-15995 Filed 7-9-80; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39 ‘
{Docket No. 88-ASW-58; Amdt. 39-6646]
Airworthiness Dlrectlves, Robmson

Helicopter Company Mode! R22 Serles
Helicopters

AGENCY: Federal Aviation. -
Administration (FAA), DO'I’ '

ACTION: Final rule.

SUMMARY: This action publishes in the
Federal Register and makes effective as
. to all persons an amendment adopting
an airworthiness directive (AD) which
was previously made effective as to all
known U.S. owners and operators of
Robinson Helicopter Company (RHC)
Model R22 series helicopters by
individual letters. The AD requires an
initial dye penetration inspection;
replacement of the main rotor spindle if -
cracks are found; rework of the main
rotor spindle if no cracks are found;
replacement of the journal with a new
design part; and a manual check for
roughness of the pitch bearing set. In
addition, repetitive inspections of the
improved spindles and journals are also
requlred The AD'is necessary because a
crack in a main rotor spindle could
result in the loss of a main rotor blade
and subsequent loss of the helicopter.
DATES: Effective Date: Effective August
7, 1990, as to all persons except those
persons to whom it was made
immediately effective by Priority Letter
AD 88-26-01, issued December 15, 1988,
as amended by AD 88-26-01 R1, issued
February 8, 1989, which contained this
amendment,
Compliance: As mdlcated in the body

of the AD.

ADDRESSES: The applicable service .
bulletin may be obtained from Robinson
Helicopter Company, 24747 Crenshaw
Blvd., Torrance, CA 90505, or may be
examined in the Regional Rules Docket,
Office of the Assistant Chief Counsel,
FAA, 4400 Blue Mound Road, Room 158,
Building 3B, Fort Worth, Texas.

FOR FURTHER INFORMATION CONTACT:
Mr. Charles W. Matheis, Los Angeles
Aircraft Certification Office,’3229 E.
Spring Street, Long Beach, CA 90806-
-2425, telephone (213) 988-5235.
SUPPLEMENTARY INFORMATION: On
December 15, 1988, Priority Letter AD

* - 88-26-01 was issued and made effective

immediately as to all known U.S.
owners and operators of Robinson
Helicopter Company Model R22 series
heilicopters. The AD requires an initial
dye penetrant inspection; replacement
of the A158-1 main rotor spindle with an
airworthy part if cracks are found;
rework of the A158-1 main rotor
spindles if no cracks are found;
replacement.of the A106 journal with a
new design part; and a manual check for
roughness of the A159-1 pitch bearing
set for helicopters with 500 or more
hours’ time in service and for those

- helicopters upon attaining 500 hours’

time in service. In addition, repetitive
inspections of the improved spindles
and journals are required thereafter at
500-hour intervals. The AD was
subsequently amended by AD 88-26-01
R1, issued February 8, 1989, to add an
alternate means of compl ance; to add a
reference to a new service bulletin; and
to revise the compliance statement to.

.apply to spindle time in service. This AD

action was necessary because a crack
was found in two main rotor spindles,

. which could result in loss of a main

rotor blade and subsequent loss of the
helicopter.

The AD, as adopted, has some minor
editorial changes to reorder paragraph
(h) as paragraph (i), and paragraphs (f)
and (g) as paragraphs (g) and (h)
respectively. In addition, the
instructions of Service Bulletins 60 and

" 60A are now included in paragraph (a).

Since it was found that immediate
corrective action was required, notice
and public procedure thereon wére
impracticable and contrary to the public

interest, and good cause existed to make

the AD effective immediately by
individual priority letters issued
December 15, 1988, as amended, to all
known U.S. owners and operators of
RHC Model R22 series helicopters.

- These conditions still exist, and the AD

is hereby published in the Federal

Register as an amendment to § 39.13 of

part 39 of the FAR to make it effective
as to all persons.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States; or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, itis
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation ofa
Federalism Assessment. '

‘The FAA has determined that this -

‘regulation is an emergency regulation

and that it is not considered to be major
under Executive Order 12291, Itis .

" impracticable for the-agency to follow

the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures-
(44 FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regualtory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket g
(otherwise an evaluation is not
required). A copy of it, if filed, may be
obtained by contacting the Rules
Docket.

List of Subjects in 14 CFR 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment
PART 39—[AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR 39.13) as follows:

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354({a), 1421 and 1423;
49 U.S.C. 106(g) {Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new AD:

Robinson Helicopter Cempany: Applies to
Model R22 series helicopters, all serial
numbers containing A158-1 main rotor
spindle and A108 journals, certificated in
any category. (Docket No. 88-ASW-58)

Compliance is required prior to further
flight for all belicopters with spindles having
over 500 hours’ time in service, and for all
helicopters regardless of total time in service
that have experienced an unexplained
increase in main rotor vibration level, unless
already accomplished. For those helicopters
with spindles having less than 500 hours’
total time in service, compliance is required
prior to attaining 500 hours' total time in
service, unless already accomplished.
Thereafter, conduct repetitive inspections of
the original design spindles and journals as
specified in paragraph (f) of this AD at
intervals not to exceed 50 hours' time in
service since the last inspection, or conduct
repetitive inspections of spindles and
journals which have been reworked and
replaced as specified in paragraphs (b) and
(c) of the AD at intervals not.to exceed 500
hours’ time in service from the last |
inspection..

To prevent main rotor spmdle Tailure,

" which could result in subsequent loss of the
- helicoptet, accomplish the following:
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{a} Remove both main rotor blades (ref.
section 9.111 of the R22 Maintenance
Manual). Clean and dye penetrant inspect
both bolt holes and adjacent surfaces on the
A158-1 spindles. If a crack indication is
found replace the spindle with an airworthy
part which has been reworked in accordance
with the following:

{1} Remove both main rotor blades. Clean,
visually inspect with a 10X magnifying glass,
and dye penetrant inspect both boll hole
surfaces. If any crack indication is found,
immediately remove from service. Visually
inspect surfaces of nicks, scratches, pits, or
excessive fretting. If surface defects greater

|

{b) If no defects are found when
accomplishing the inspection required by
paragraph (a), unless previously
accomplished, rework the A158-1 gpindle by
shot peening the surfaces which mate with
the A106 journals as required by paragraph
a(1) through (4} of this AD. This rework may
be performed by an FAA-approved repair
station authorized to perform this process.

(c) Remove and replace all A106 journals in
the coning and teeter hinges (a total of six per
aircraft) with new A106 Revision 0 or
subsequent journals. These redesigned

" journals may be identified by a yellow
primed bore of the bolt hole.

(d) Manually rock the A158-1 spindle back
and forth to check for roughness in the A159-
1 pitch bearing set and., if roughness is
detected, return the pitch bearing set to an
approved RHC overhaul facility for
inspection and/or repair {ref. section 2.540,
R22 Maintenance Manual, Robinson
Technical Report 80).

(e) After performing the A158-1 spindle
rework specified in paragraph (b) and the
A106 journal replacement specified in
paragraph (c) of this AD, reinstall the main
rotor blades {ref. Section 8:112 R22
Maintenance Manual). Make certain the

" journal and spindle surfaces are clean and . -

than 0.0005 inch deep are found, the spindle.
must be replaced with an airworthy part.

{2) Polish bolt hole surfaces with 220, 320,
and 400 grit abrasive paper to remove surface
defects and all indication of fretting. Inspect
with a 10X magnifying glass to insure that no
fretting indications remain. The abrasive
paper must be mounted on a flat block so the
polished surface will remain perfectly flat.

{3) Without removing the spindle from the
blade, shot peen both surfaces (ref. AMS2430)
to 98 percent minimum coverage, intensity
0.010A to 0.013A. with 0.018/0.033 diameter
steel shot. Mask with duct tape all areas and
blade parts not to be peened. Overspray in

BOLT HOLE SURFACES

dry before assembling. Also, exercise caution
to insure that the bolts are stretched to the
new limits specified in paragraph (a)(7).
Track and balance the rotor (ref. section
10.200, R-22 Maintenance Manual).

(f) Spindles (without rework) and original
design journals may be used in accordance
with the following procedures:

{1) Conduct the following inspections and
rework at intervals not to exceed 50 hours’
time in service:

(i} Remove both main rotor blades (ref.
Section 8.111, R22 Maintenance Manual).

(i) Clean and dye penetrant inspect both
the bolt holes and the adjacent surfaces on
the A158-1 spindles.

(iii) If any spindle is found to contain a
crack, replace with an airworthy part before
further flight.

(iv) If spindle surface defects exceed 0.0005
inches in depth, the spindle must be replaced
with an airworthy part before further flight.
Superficial fretting may be removed by lightly
polishing with 400 or finer abrasive paper.

(v) Visually inspect the A108 journals. If
cracked, replace with an airworthy part
before further flight. B

(vi) Check pitch bearing set for roughness,
and comply with paragraph {d) of this AD.. .

the 0.625 diameter bolt hole can be prevented
by installing a 0625 inch diameter dowel or
discarded bolt shank.

(4) Polish peened surfaces using 220, 320,
and 400 grit paper mounted on flat block to

* keep surfaces perfectly flat. Do not remove

all indications of shot peening. Polish only
until 95 to 98 percent of the surface appears
polished and flat with only a few tiny pock
marks from the shot peening still barely
visible. Remove all shot peen balls between
the spindle and the boot. Vibro-etch the letter
“P” on the spindle, as shown below.

| ¢ J
\.'l.‘T LIl uhy
. * v

(vii) Reinstall main rotor blades (ref.
Section 8.112, R22 Maintenance Manual).
Make certain the journal and spindie surfaces
are clean and dry before assembling.

(2] Replace the NAS 630-80 bolts and
A188-10 nuts with new parts after each fifth
inspection which requires disassembly and
reassembly of the main rotor system.

(3) This alternate means of compliance
terminates March 31, 1989, after which
compliance with the requirements of
paragraphs {a) though (e) of this AD is
required.

(g) In accordance with FAR §§ 21.197 and
21.199, the helicopter may be flown to a base
where the inspection required by this AD
may be accomplished.

(h) An alternate method of compliance with
this AD, which provides an equivalent level
of safety, may be used if approved by the
Manager, Los Angeles Aircraft Certification
Office, FAA, 3229 E. Spring Street, Long
Beach, California.

This amendment becomes effective
August 7, 1990, as to all persons except:
those persons to whom it was made
immediately effective by Priority Letter
AD 88-26~01, issued December 15, 1988,
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as amended by AD 88-26-01 R1, issued
February 8, 1989, which contained this
amendment.

Issued in Forth Worth, Texas, on June 21,
1390.
A. ]. Merriil,
Acting Manager. Rotorcraft Directorate,
Aircraft Certification Service.
[FR Doc. 90-15650 Filed 7-9-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39

[Docket No. 89-NM-248-AD; Amdt. 39~
€850]

: Alrwor'thlriess Directives; Boeing
Model 737-320 and 737-400 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a

new airworthiness directive (AD),

_ applicable to certain Boeing Model 737~
300 and -400 series airplanes, which
requires an inspection of the left engine
fuel feed tube assembly for proper
clearance between the adjacent wing/

" strut structural brace, and replacement,
if necessary. This amendment is-
prompted by reports of fuel line chafing
of the engine fuel feed tube in the wmg/
strut area. This condition, if not -
corrected, could result in fuel leakage
causing a potentlal engme strut fire
hazard.

EFFECTIVE DATE: August 14, 1990.
ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This-
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900

Pacific Highway South, Seattle,

. Washington, or Seattle Aircraft
" Certification Office, 9610 East Marginal

Way South, Seattle, Washington. -

- FOR FURTHER INFORMATION CONTACT:

Mr. Stephen Bray, Propulsion Branch,

" ANM-140S; telephone (206) 431-1969.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, C-68966, Seattle, Washmg;on
98168. .
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an

* airworthiness directive, applicable to

Boemg Model 737-300 and 737—400

"' -series; au’planes. which requlres an

.inspection of the left engine fuel feed
tube assembly for proper clearance
between the adjacent wing/strut

structural brace, and adjustment or
replacement, if necessary, was
published in the Federal Register on
January 4, 1990 (55 FR 303).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

The manufacturer commented that the
proposed rule was unjustified because
there have been no reported cases of
fuel leaks caused by chafing of the
engine fuel feed tube in the wing/strut
area of the left engine. From that
comment, the FAA has inferred that the .
commenter is requesting that the rule be
withdrawn. The FAA does not concur.
Although there have been no reported
cases of fuel leakage, the potential for
fuel leaks still exists when the fuel feed
tube is chafed between the left engine
and the adjacent wing/strut structural
brace. This AD action-addresses that
potential unsafe condition..

This commenter also noted that the
original issue of Boeing Service Bulletin -
737-28~1055, dated December 4, 1985, -

gave directions to replace.the left engine -

fuel tube if additional clearance is-
required,. It further noted that Revision 1
of that service bulletin, dated October
27, 1988, which is cited in the proposal,
added procedures for clearance with the
thermal anti-ice (TAI) duct following
fuel tube replacement for the right
engine. Clearance with TAI duct for the
right engine was the subject of Service
Bulletin 737-28-1077 and AD 89-10-01
(Amendment 39-6200; 54 FR 18275, April
28, 1989). The commenter implied that,
since the previous AD action addressed
this clearance aspect in the wing/strut
area, the proposed AD is not necessary.
The FAA does not concur. The existing
AD 89-10-01 requires inspection and
modification, if necessary, of the right
engine, but does not include procedures
addressing the left engine. That AD also

-references only Service Bulletin 737-28—

1077, which does not include procedures
concerning clearances affecting the left
engine.

This commenter further stated that the
fuel tube in the left strut is not °
adjustable; therefore, the proposed
requirement to “adjust, if necessary”
should be dropped. After further review
of the available data, the FAA concurs.
The final rule has been revised to
require only replacement of the tubing |f
inadequate clearance is found.

This commenter also noted that
Boeing Service Bulletin 737-28-1084,
dated September 14, 1989, provides

- ‘instructions for installation: of only the- -
. current production fuel tubes, to ensure

adequdte clearance. The commenter = -
stated that this installation is not

necessary if adequate clearance was
obtained with other fuel feed tube
assemblies installed. The FAA agrecs
with the commenter’s observations;
however, no revision of the proposed
rule is necessary in this regard. The final
rule requires that operators either (1)
inspect the fuel feed tube assembly for
proper clearance and replace fuel tube if
inadequate clearance is found; or (2) as
an option, replace the fuel feed tube
within three months.

The Air Transport Association (ATA)
of America requested that the
applicability statement of the proposed
rule be revised to be consistent with the
effectivity specified in the latest revision
of the service bulletin relevant to the
inspection procedures (Service Bulletin -
737-28-1055), rather than the effectivity

~ listed in the service bulletin relevant to

the replacement procedures (Service
Bulletin 737-28-1084). The latest
revision of the manufacturer’s service
bulletin excludes some airplanes;
operators of these airplanes infer that
they would not have the option to
accomplish the ingpection, but would be
specifically required to replace the
tubes. The FAA does not concur that a
revision of the proposed rule is
necessary. The inspection procedures
outlined in Service Bulletin 737-28-1055,
Revigion 1, can be accomplished on any
Model 737-300 or 737—400, and are not
specifically tailored only to airplanes
listed in the effectivity of the service
bulletin. The applicability of this AD
takes precedence over the effectivity
listed in any service bulletin.

The ATA also commented that the
instructions for installation of the tube,
specified in Service Bulletin 737-28-
1084, are incomplete, because the
adjacent structure tube installation
minimum clearance requirement is not
referenced. The commenter requested
that this be included in the final rule.

" The FAA concurs that additional

instructions are necessary to ensure that
minimum clearance between the support
structure and the fuel feed tube are
maintained, once the tube has been
replaced. The final rule has been revised
to include this procedure.

Paragraph B. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

.After careful review of the available-
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes -
previously described. The FAA has
determined that these changes will -
neither increase thie economic burden on -
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any operator nor increase the scope of
the AD.

There are approximately 500 Model
737-300 and —400 series airplanes of the
affected design in the worldwide fleet. It
is estimated that 225 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 5 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$45,000.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with-Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, {
certify that this action (1} is nof a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact.
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 13 CFR Part 39

Air transportation. Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a). 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. 1.. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended)

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Applies to Model 737-300 and 737~
400 series airplanes, listed in Boeing
Service Bulletin 737-28-1084, dated
September 14, 1989, certificated in any
category. Compliance required within
three months after the effective date of
this AD, unless previously accomplished.

To prevent a fire hazard associated with a
fuel leak, due to the fuel tube assembly
chafing against the adjacent wing/strut
structural brace, accomplish the following:

A. Accomplish one of the following:

1. Inspect the left engine fuel feed tube
assembly for proper clearance and chafing in
accordance with Boeing Service Bulletin 737-
28-1055 Revision 1, dated October 27, 1988. If
inadequate clearance is found, prior to
further flight, replace the fuel tube with a
serviceable fuel tube, in accordance with
Boeing Service Bulletin 737-28-1084, dated
September 14, 1989, and verify minimum
clearance between support structure and fuel
tube, in accordance with the above Service
Bulletin 737-28-1055, Revision 1, dated
October 27, 1988.

2. Replace the left engine fuel feed tube in
accordance with Boeing Service Bulletin 737-
28-1084, dated September 14, 1989, and verify
minimum clearance between support
structure and fuel tube in accordance with
Service Bulletin 737-28-1055, Revision 1.
dated October 27, 1988.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO).
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant FAA Principal
Inspector (P1). The PI will then forward

comments or concurrence to the Seattle ACO.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O Box 3707, Seattle,
Washington 98124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seatlle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

This amendment becomes effective
August 14, 1990,

Issued in Seattle, Washington, on june 29,
1990.

Darrell M. Pederson,

Acting Manager, Transport Airplune
Directorate, Aircraft Certification Service.

. [FR Doc. 90-15992 Filed 7-9-80; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 90-NM-41-AD; Amdt. 39-6652}

Airworthiness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

sumMMmAaRY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model BAC 1-11 200 and 400 series
airplanes, which requires periodic
removal of the tailplane trim gearbox,
drainage and replacement of oil, and
reinstallation of the gearbox. This
amendment is prompted by reports that
the tailplane trim handwheel could not
be operated in flight due to
contamination of the trim gearbox oil
with water. This condition, if not
corrected, could result in an inoperative
tailplane trim system, which could lead
to reduced controllability of the
airplane.

EFFECTIVE DATE: August 14, 1990.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be -
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 8010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Standardization
Branch, ANM=-113; telephone (206) 431-
1565. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane

Directorate, 17900 Pacific Highway

South, C-68986, Seattle, Washington
98168.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive, applicable to all
British Aerospace Model BAC 1-11 200
and 400 series airplanes, which would
require periodic removal of the tailplane
trim gearbox, drainage and replacement
of oil, and reinstallation of the gearbox,
was published in the Federal Register on
April 17, 1990 (55 FR 14290).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received in response to
the proposal.
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Paragraph B. of the final rule has been
revised to specify the current procedure
for submitting requests for approval of
alternate means of compliance.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
noted above. This change will neither
increase the economic burden on any
operator nor increase the scope of‘the
rule.

It is estimated that 70 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 6.5 manhours
per airplane to accomplish the required
actions, and that the average 1abor cost
will be $40 per manhour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$18,200.

The regulations adopted herein will

not have substantial direct effects on the

states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, 1
certify that this action {1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures {44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final eveluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends 14 CFR part 39 of the Federal
Aviation Regulations as follows:

PART 39~-{AMENDED]}
1. The authority citation for part 39

continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106{g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

British Aerospace: Applies to Model BAC 1-
11 200 and 400 series airplanes, pre-
modification PM5384, certificated in any
category. Compliance is required within
2,400 hours time-in-service or two years
after the effective date of this AD,
whichever occurs first, unless previously
accomplished within the past 2,400 hours
time-in-service or within the past two
years; and thereafter at intervals not to
exceed 4,860 hours time-in-service or
four years, whichever occurs first.

To prevent tailplane trim gearbox oil from
being contaminated with water, accomplish
the following:

A. Remove the tailplane trim gearbox from
the airplane, drain the oil, flush and refill
with clean oil, and replace the filler plug and
wire lock, in accordance with paragraph 2.2
of British Aerospace Alert Sefvice Bulletin
27-A-PM5384, 1ssue 1, dated July 24, 1989.
Reinstall the gearbox in the airplane and test
in accordance with Maintenance Manual
Chapter 27-40.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Standardization
Branch, ANM-113, and a copy sent to the
cognizant FAA Principal Inspector (PI). The
PI will then forward comments or
concurrence to the Manager, Standardization
Branch, ANM-113.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to British Aerospace, PLC,
Librarian for Service Bulletins, P.O, Box
17414, Dulles International Airport,
Washington, DC 20041-0414. These
documents may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Standardization

Branch, 9010 East Marginal Way South,

Seattle, Washington.

This amendment becomes effective
August 14, 1990.

Issued in Seatile, Washington, on June 29,

" 1990.

Darrell M, Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 80-15993 Filed 7-8-90; 8:45 am]
BILLING CODE 4910-13-M ’

14 CFR Part 39
[Docket No. 80-N#-34-AD; Amct. 39-6651)

Airworthiness Directives; McDonnell
Douglas Model DC-9 Series, DC-9-80
Serles, MD-88, and C-9 (Military)
Serles Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule. '

SUMtARY: This amendment adopts a
new airworthiness directive {AD),
applicable to McDonnell Douglas Model
DC-9 Series, DC-9-80 Series, MD-88,
and C-9 (Military) series airplanes,
which requires replacement of a certain
lap belt at the forward cabin attendant
double seat. This amendment is
prompted by a report that the outboard
attendant lap seat belt connection half
can inadvertently be thrown into the
lower hinge of the passenger entrance
door and obstruct opening of the door.
This condition, if not corrected, could
result in delayed evacuation of
passengers in an emergency situation.
EFFECTIVE DATE: August 14, 1990.

ADDRESSES: The applicable service
information may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846; ATTN: Business Unit
Manager, Technical Publications, C1-
HCW (54-60). This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,

" California.

FOR FURTHER INFORMATION CONTACT:
Robert T. Razzeto, Aerospace Engineer,
Los Angeles Aircraft Certification
Office, Systems and Equipment Branch,
ANM-131L, FAA, Northwest Mountain
Region, Transport Airplane Directorate,
3229 East Spring Street, Long Beach.
California 90806-2425; telephone (213)
988-5355.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive, applicable to
McDonnell Douglas Model DC-9 Series,
DC-9-80 Series, MD-88, and C-9
{Military) series airplanes, which
requires replacement of a certain lap
belt at the forward cabin attendant
double seat, was published in the
Federal Register on March 22, 1990 (55
FR 10626).

Interested persons have been afforded
an opportunity to participate in the

_making of this amendment. Due

- .
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consideration has been given to the
-comments received.

One commenter proposed that the
compliance time should be twelve
months instead of the proposed six
months because modification of this.
commuter’s fleet of 149 airplanes will
take twelve months and the vendor's
lead time for parts is a concern. The
FAA does not concur. The modification
is estimated to take only 0.8 hour per
airplane and the manufacturer advised
the FAA earlier that ample parts would
be available within the six-month
compliance time.

Another commenter proposed that the
FAA allow the lap belt of either the
“Pacific Scientific” or the *Am-Safe"
restraint systems to be used with'the
currently installed system since they are
physically interchangeable. This would
allow quicker conversion to the
modified lap belts. The FAA does not
concur because the proposed
configuration has not been evaluated by
the FAA. However, the FAA would"
consider an alternate means of
compliance, under the provisions of’
paragraph B. of-the final rule, on a'case-
by-case basis.

Paragraph B. of the final rule has been

revised to specify the current procedure -

for submitting requests for approval of
alternate means of compliance.

After careful review. of the avallable
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
described above. This change will
neither increase the economic burden on
any operator nor increase the scope of
the rule.

There are approximately 450
McDonnell Douglas Model DC-8 Series,
DC-9-80 Series, MD-88, and C-9
(Military) series airplanes of the .
affected design in the worldwide fleet. It
is estimated that 375 airplanes of U.S.

registry will be affected by this AD, that -

it will take approximately 0.8 manhours
per airplane to accomplish the required
actions, and that the average labor cost
will be $40 per manhour. The cost of
parts to accomplish this modification is
to be reimbursed by the manufacturer.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $9,000.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
* -responsibilities among the various levels

of government. Therefore, in accordance

with Executive Order 12612, it is
" determined that this final rule does not.
have sufficient federalism implications

to warrant the preparation of a
Federalism Assessment. :

For the reasons discussed above, I
certify that this action (1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A final evaluation has been prepared for
this action and is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety. I

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator, '
the Federal Aviation Administration

" - amends 14.CFR part 39 of the Federal

Aviation Regulations as follows: "

. PART 39—[AMENDED] -

1. The authority citation for part 39

" continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 87449,
January 12, 1983); and 14 CFR 11.89.

§39.13 (Amended]

2. Section 39.13 is amended by addmg
the following new eirworthiness
directive:

McDonnell Douglas: Applies to Model DC-9
Series, DC-9-80 Series, MD-88, and C-9
(Military) series airplanes, as listed in
McDonnell Douglas DC-9-Alert Service
Bulletin A25-311, dated January 31, 1990,
certificated in any category. Compliance
‘required as indicated, unless previously
accomplished.

To prevent the lap belt connector from
jamming the passenger entrance door hinge,
accomplish the following:

A. Within six months after the effective .
date of this AD, modify the forward cabin
attendant dual seat, outboard position, lap
belt restraint system, in accordance with the
Accomplishment Instructions, Paragraph 2.,
of McDonnell Douglas DC~9 Alert Service
Bulletin A25-311, dated January 31, 1990.

B. An alternate means of compliance or. -
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted -
directly to the Manager, Los Angeles ACO,
and a copy sent to the cognizant FAA | =
Principal Maintenance Inspector (PMl) The
PMI will then forward commets or .
concurénce to the Los Angeles ACO."

C. Special flight permits may be issued in
_ accordance with FAR 21.197 and 21.199 to"

’

19980.

operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846: ATTN:
Business Unit Manager, Technical
Publications, C1-HCW (54-60). These
documents may be examined at the

- FAA, Northwest Mountain Region,

Transport Airplane Directorate, 17900
Pacific Highway South, Seattle, :
Washington, or the Los Angeles Aircraft
Certification Office, 3229 East Spring

- Street, Long Beach, California.

This amendment becomes effective
August 14, 1990.

Issued in Seattle, Washington, on June 29,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Serviue,

[FR Doc 90-15994 Filed 7-9-90; 8:45 am]
BILLING coo: 4910-13-M

14CFR Part 71

[Alrspace Docket Number 90-ACE-01]

~ Alteration Qi‘bontrol Zone; Rolla, MO
" AGENCY: Federal Aviation

Administration (FAA), DOT.
AcTION: Final rule.

SUMMARY: The nature of this Federal
action is to alter the control zone at
Rolla, Missouri, by changing it from a
full-time to a part-time control zone. The
FAA has been advised that weather
observations are not available at the

- Rolla National Airport from 10 p.m: to 6

a.m. each day. Accordingly, it is
necessary to alter the control zone
description at the Rolla National
Airport, Rolla, Missouri, to reflect its

. part-time status. The effective dates and

times of the control zone will be
published in the Airport/Facility
Directory

EFFECTlVE DATE: 0901 u.t. o December

113, 1990.

FOR FURTHER INFORMATION CONTACT:
Dale L. Carnine, Airspace Specialist, .
System Managemem Branch, Air Traffxc

. Division, ACE-530, FAA, Central

Region, 601 East 12th Street, Kansas

_ City, Missouri 64106, Telephone (816)
‘ 426-3408. .

. SUPPLEMENTARV INFORMATION'

Hnstory . . ' ,
‘On May 1, 1990, the FAA pubhshed a

- Notice of Proposed Rulemaking, which
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would amend § 71.171 of part 71 of the
Federal Aviation Regulations so as to
alter the control zone at Rolla, Missouri
(55 FR 18122). Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
commesnts on the proposal to the FAA.
No objections were received as a result
of the Notice of Proposed Rulemaking.
Section 71.171 of part 71 of the Federal
Aviation Regulations was republished in
Handbook 7400.6F, dated January 2,
1990.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations alters the
control zone at Rolla, Missouri. The
FAA has been advised that weather
observations are not available at the
Rolla National Airport from 10 p.m. to 6
a.m. each day. Accordingly, it is
necessary to alter the control zone
description at the Rolla National
Airport, Rolla, Missouri, to reflect its
part-time status. The control zone will
be effective during the specific dates
and times established in advance by a
Notice to Airmen and will be
continuously published in the Airport/
Facility Directory.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine arnendments are
necessary to keep them operationally
current. Therefore, this regulation—(1) is
not a “major rule” under Executive
Order 12291; {2) is not a "significant
rule” under DOT Regulatory Policies
and Procedures {44 FR 11034; February
26, 1979); and (3) does not warrant -
preparation of a regulatory evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Control zones.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated 1o me, part 71 of the Federal
Aviation Regulations (14 CFR part 71) is
amended as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a). 1354(a). 1510;
Executive Order 10854; 49 U.5.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.171 {Amended]

2. Section 71.171 is amended as
follows:

Vichy, Missouri {Revised]

Within a 5-mile radius of the Rolla
National Airport (lat. 38°07'40" N., long.
91°46'10” 'W.); and within 3 miles each side of
the 067° radial of the Vichy VORTAC
extending from the 5-mile radius zone to 6%
miles northeast of the Vichy VORTAC. This
control zone will be effective during the
specific dates and times established in
advance by & Notice to Airmen and
continuously published in the Airport/
Fatility Directory.

Issued in Kansas City, Missouri, on June 28,
1990.

Billy G. Peacock, .

Acting Manager, Air Traoffic Division, Central
Region.

[FR Doc. 80-15997 Filed 7-8-90; 8:45 am}

BILLING CODE 4910-13-1

14 CFR Part T
[Airspace Docket No. 90-ASW-14)

Establishment of Transition Area;
Lovington, NM

AGENCY: Federal Aviation
Administration {FAA), DOT.
ACTION: Final rule.

SUMMARY: The action will establish a
new transition area located at
Lovington, NM. The development of a
new random area navigation (RNAV)
standard instrument approach
procedure {SIAP) to the Lea County-
Lovington Airport has made this action
necessary. The intended effect of this
action is to provide adequate controlied
airspace for all aircraft executing this
new SIAP. Coincident with this action
will be the changing of the status of the
Lea County-Lovington Airport from
visual flight rules (VFR) to instrument
flight rules (IFR).

EFFECTIVE DATE: 0901 u.t.c., August 23,
1990.

FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, System Management
Branch, Air Traffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone (817)
624-5561. . .

SUPPLEMENTARY INFORMATION:
History o
On March 29, 1990, the FAA propoesed

to amend part 71 of the Federal Aviation

Regulations (14 CFR part 71) to establish

a transition area located at Lovington,
NM (55 FR 14295).

Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is the same as
that proposed in the notice. Section
71.181 of part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6F, dated January 2,
1990. '

The Rule

This amendment 1o part 71 of the
Federal Aviation Regulations will
establish a transition area located at
Lovington, NM. The development of a
new RNAV RWY 3 SIAP to the Lea
County-Lovington Airport has made this
action necessary. The intended effect of
this action is to provide adequate
controlled airspace for all aircraft
executing this new SIAP. Coincident
with this action will be the changing of
the status of the Lea County-Livington
Airport from VFR to IFR.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—({1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (24
FR 11034; February 26, 1979); and (3}
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a .
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 71 of the Federal
Aviation Regulations {14 CFR part 71) is
amended as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES -
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows: -

Authority: 49 'U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
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- {Revised Pub. L. 97-449, lanuary 12, 1983); 14
CFR 11.89.

§71.181 [Amended)

2. Section 71.181 is amended as
follows: . -

Lovington, NM [New}

That airspace extending upward from 700 '

feet above the surface within g.7-mile radius
of the Lea County-Lovington (latitude
32°57°00” N., longitude 103°24'20"” W.), and
within 2.5 miles each side of the 235° bearing
of the Lovington NDB (latitude 32°56°49” N.,
longitude 163°22'34" W.), extending from the
7-mile radius area to 11.5 miles southwest of
the Lea County-Lovington Airport.

Issued in Fort Worth, X, on ]une 15, 1990. -

Larry L. Cralg,

Manager, Air Traffic Di Vision. Southwest
Region.

‘{FR Doc. 90-16000 Filed 7-9—90. 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 89-ASW-70)

Establishment of Transition Area- '
Sallisaw, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Fihal rule; correction.

SUMMARY: This action corrects an error
in the geographic coordinates of a final
rule that was published in the Federal
Register on June 8, 1990 (55 FR 23422),
Airspace Docket No. 89-ASW-70,
EFFECTIVE DATE: July 10, 1990,
FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, System Management
Branch, Air Traffic Division, Southwest
* Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone (817)
| 624-5561. ,
SUPPLEMENTARY INFORMATION:

) History

Federal Register Documem 80-13307,
Airspace Docket No. 89-ASW-70,
published on June 8, 1980 (55 FR 23422),
established a transition area located at
Sallisaw, OK. An error was discovered
in the geographic coordinates for the
Sallisaw Municipal Airport, Sallisaw,
OK. This action corrects that error.

Correction to Final Rulz

Accordingly, pursuant to the authority
- delegated to me, the geographic
. coordinates for the Sallisaw Municipal
Airport, Sallisaw, OK; as published in

_ the Federal Register on June 8, 1990 (55 -
. FR 23422}, (Federal Register Document .

. 80-13307; page 23422, column 2) are:
corrected as follows:

: §71.181 [Corrected] .
© " 2Sallisaw, OK (Corrected] . . "

By removing “(latitude 35°26'18"” N.,

. longitude 94°48'08” W.)" and subsmuting
“(latitbde 35°26'23" N longjtude 94°4B 10"

w ) ”
Issued in Fort Worth, TX, on ]une 19 1990
Larry L. Craig,

" Manager, Air Traffic Division, South west

Region.
|FR Doc. 90-16001 Filed 7-9-90; 8:45 am]
BILLING CODE 4910-13-M =

14 CFR Part 71

[Airspace Docket No. 20-ASW-19]
Revislcn of Control Zone; Fort Worth
Alliance Airport, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule. '

SUMMARY: This action will revise the -
control zone located at Fort Worth
Alliance Airport, TX. The action is

. necessary because the 6-SM (statute

mile) control zone is larger than required
and needs to be reduced to a 5-SM
control zone. The intended effect of this
revision is to reduce the size of the Fort
Worth Alliance Airport, TX, Control - -
Zone from 8-SM to 5-SM, exclude the
Stagecoach Hills Airpark, and still
provide adequate controlled airspace for
aircraft executing all standard
instrument approach procedures
{SIAPS) serving the Fort Worth Alliance
Airport.
EFFECTIVE DATE: 0901 u.t.c., August 23,
1990.
FOR FURTHER iNFORMATION CONTACT:
Bruce C. Beard, System Management
Branch, Air Traffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone (817)
24-5561. -

SUPPLEMENTA'HV INFORMATION:

History

On April 2, 1990, the FAA proposed to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the control zone located at Fort Worth
Alliance Airport, TX (55 FR 14293).

Interested persons were invited to
participate in this rulemaking
procéeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received; however, several
comments were received requestmg that
the Stagecoach Hills Airpark, a private

"+ airport located just east of the ‘Alliance
"Airport, bé excluded from the-control -
- zone, After further review, thé FAA-has * -

. detéFmined tHat the Stagecoach Hills
. 'Airpark may be excluded from the”

control zone without causing an: adverse
effect on IFR traffic using the Fori Worth

“Alliance Airport. Section 71.171 of part

71 of the Federal Aviation Regulations
was republished in Handbook 7400.6F,

'dated January 2, 1990.
The Rule

This amendment to part 71 of the
Federal Aviation Regulations will revise
the control zone located at Fort Worth
Alliance Airport, TX. The original
control zone, which became effective on
November 16, 1989, was described as
within a 6-SM radius of the Alliance
Airport. The action is necessary because
the 8-SM control zone is larger than
required and needs to be reduced to & 5-
SM control zone, with arrival extensions
both north and south of the airport. The -
intended effect of this action is to reduce’’
the size of the Fort Worth Alliance
Airport, TX, Control Zone from 6-SM to
5-SM, with two arrival extensions,
exclude the Stagecoach Hills Airpark
from the control zone, and still provide
adequate controlled airspace for all
aircraft executing both the ILS RWY 18
and the ILS RWY 34 SIAP's.

_The FAA has determined that this
regulation only involves an established

“body of technical regulations for which

frequent and routine amendments are
necessary to keep them operationally
current, It, therefore—(1) is not'a “major
rule” under Executive Order 12291; (2)}is .
not a “significant rule” under DOT :
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the ant1c1pated
impact is 80 minimal. Since this is a
routine matter that will on]y affect air

‘traffic procedures and air navigation, it

is certified that this rule will not have a
significant economic impact on a
substantial number of small entities

‘under the criteria of the Regulatory

Flexibility Act.

List of Subjecis in 14 CFR Part 71
Aviation safety, Control zones.

Adeption of the Amendment

Accordingly, pursuant to the authority -
delegated to me, part 71 of the Federal
Aviation Regulations (14 CFR part 71) is
amended as follows:

' _PART 71-DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES

CONTROLLED AIRSPACE AND _

REPORTING POINTS

1 The authonty citation’ for part /1
continues to read as follows: - :
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Authority: 49 U.S.C. 1384{a), 1354(a), 1510; . .

Executive order 10854; 49 U.S.C. 106(g)
{Revised Pub. L. 87-449, ]anuary 12, 1983); 14
CFR 11.69.

- §71.171 [Amended]

2. Section 71.171 is amended as
follows: _
.Fort Worth Alliance Airport, TX [Revised]
Within a 5-mile radius of the Alliance - -
Airport (latitude 32°59'11” N., longitude
97°19°02” W.), and 1 mile each side of the 350°
bearing from the airport extending from the 5-
- mile radius to 8 miles north of the airport and
1 mile each side of the 170° bearing from the
airport extending from the 5-mile radius to 8
miles south of the airport; excluding that
airspace within a 1-mile radius of the
Stagecoach Hill Airpark (latitude 32°58'01"
N.. longitude 97°13'57" W.). This control zone
. is effective during the specific dates and
times established in advance by a notice to
-airmen. The effective dates and times will -
thereafter be continuously published in the
Airport/Facility Director.
Issued in Fort Worth, TX, on ]une 18 1990.

Larry L. Craig,

Manager, Air Traffic Division, Southwest
Region.

" |FR Doc:. 90-15996 Filed 7-9—90 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71 _
(Alrspace Docket No. 90-ASW-05] _

Removal of Transition Area:
Matagorda, 1'_x

AGENCY: Federal Aviation
- Administration (FAA), DOT

"ACTION: Final rule.

SUMMARY: This action will remove the
transition area located at Matagorda. :
TX. This action is necessary since the
.only standard instrument approach
procedure (SIAP) serving the Matagorda
Peninsula Airport has been canceled.
The intended effect of this action is to
return that controlled airspace no longer
required for aircraft executing the SIAP

- to the Matagorda Peninsula Airport. -
Coincident with this action will be the
changing of the status of the airport from
instrument flight rules (IFR) to visual

- flight rules (VFR). - :

EFFECTIVE DATE: 0901 u.t.c,, August 23,
1990.

FOR FURTHER INFORMATION CONTACT‘
Bruce C. Beard, System Management
Branch, Air.Traffic Division, Southwest :
Region, Department of Transportation, -
. Federal Aviation Administration, Fort

. "Worth, ’I‘X 76193-0530, telephone (817)

SUPPLEMENTARY INFORMATION:
Hlstory

On April 2, 1990, the FAA proposed to

- amend part 71 of the Federal Aviation

Regulations (14 CFR part 71) to remove
the transition area located at -
Matagorda, TX (55 FR 13803).

Interested persons were invited to

_ -participate in this rulemaking
-proceeding by submitting written

comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Except for editorial
changes, this amendment is.the same as
that proposed in the notice. Section

" 71.181 of part 71 of the Federal Aviation

Regulations was published in Handbook

~'7400.6F, dated January 2, 1990.

The Rule ‘
This amendment to part 71 of the

. Federal Aviation Regulations will
.remove.the transition area located at

Matagorda, TX. This action is necessary
since the only SIAP serving the
Matagorda Peninsula Airport has been

. canceled, thus negating the need for a
700-foot transition area. The intended

effect of this action is to return that
controlled airspace no longer required
for aircraft executing the SIAP to the
Matagorda Peninsula Airport.

" Coincident with this proposal will be the
" changing of the status of the Matagorda
Peninsula Airport from IFR to VFR.

The FAA has detéermined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current; It, therefore—(1) is not a “major

rule’’ under Executive Order 12291; (2) is

not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

-does not warrant preparation of a
_regulatory evaluation as the ant1c1pated

impact is so minimal. Since this is a_
routine-matter that will only affect air
traffic procedures and air navigation, it

is certified that this rule will not have a

significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory

~Flexibility-Act.

List of sut;jects in 14 CFR Part 71
_ Aviation safety. Transition area.
Adopuon of tho Amendment
Accordmgly. pursuant to the authority

“delegated to me, part 71 of the Federal

Aviation Regulations (14 CFR part 71) is’

. amended as follows:

PART 71—DESIGNATION OF FEDERAL

" AIRWAYS, AREA LOW ROUTES

CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)

{Revised Pub. L. 97-449, ]anuary 12, 1983) 14 . -

CFR 11.69.-

§71.181 [Amended]

2. Section 71.181 is amended as
follows:
Matagorda, TX [Removed]

Issued in Fort Worth, TX, on ]ime 15, 1990. .
Larry L. Craig, '

Manager, Air Traffic Division, Sauth west
Region.

[FR Doc. 90-16002 Filed 7—9—90‘ 8:45. am]
BILLING CODE 4910-23-M

14 CFR Part 71

[Alrspace Docket No. 89-AEA-21]

. Establishment of Transition Area; ' -

Louisa, VA

AGENCY: Federal Aviation o
Administration (FAA), DOT. "

ACTION: Final rule; correction..

SUMMARY: This action corrects an error.
in the magnetic variation and the !
geographical coordinates of a final rule
that was published in the Federal =~
Register on April 10, 1990 (55 FR 13263),
Airspace Docket No. 89-AEA-21.

EFFECTIVE DATE: July 10, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Curtis L. Brewington, Airspace
Specialist, System Management Branch,
AEA-530, Federal Aviation
Administration, Fitzgerald Federal
Building # 111, John F. Kennedy
International Airport, Jamaica, New -
York 11430; telephone: (718) 917-0857.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 90—8195
Airspace Docket No. 88-AEA-21,
published on April 10, 1990 (55 FR
13263), established a new Transition
Area at Louisa, VA. Since the

. publication date of the final rule, the

geographic coordinates of the Louisa

County/Freeman Field Airport, Louisa,
VA, have changed. Additionally, an -
error was discovered in.thé magnetic

" variation used to calculate a‘bearing

from the airport based on True North. . -
This action corrects that error. :
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Correction to Final Rule

Accordingly, pursuant to the authority
delegated to me, the geographic
coordinates of the Louisa County/
Freeman Field Airport, Louisa, VA, and
the Transition Area description, as
published in the Federal Register on
April 10, 1990 (55 FR 13263), (Federal
Register Document 90-8195; page 13264,
column 1), are corrected es follows:

§71.181 [Corrected]
2. Louisa, VA [Corrected}]

By removmg *“(lat. 38°00°37" N., long.
77°58'04” W.)” and substituting “(lat
38°00°35" N., long. 77°58°20" W.)";

By removing “266° (T)" and substituting

“263° (T)".

lssued in Jamaica, New York on june 15,

1990.

Gary W. Tucker,

Manager, Air Traffic Division.

[FR Doc. 80-16003 Filed 7-9-90; 8:45 am}
BILLING CODE 4910-13-M

~14CFR Part 73

{Docket No. 26141, SFAR No. 59}

RIN 2120-AD54

Temporary Prohibited Areas; 1990

Goodwill Games in the State of
Washington

' AGENCY: Federal Aviation _‘
Administration {(FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an -
editorial error which appeared in a final
rule, published on May 14, 1990,
establishing, for the period July 11, 1990,
through August 6, 1990, temporary
prohibited areas overlying competition
sites and othier locations during the 1990
Goodwill Games in the State of
Washington.

DATES: Effective July 11, 1990. SFAR No.
59 expires August 6, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Ricahrd K. Kagehiro, Air Traffic
Rules Branch, ATP-230, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
2067-8783.

SUPPLEMENTARY INFORMATION:
Background

On May 14, 1990, the FAA published
Special Federal Aviation Regulation
(SFAR) No. 59 (55 FR 20100) which
establishes temporary prohibited areas
overlying the Goodwill Games
competition sites and other locations.

The regulatory description of the Pasco

~

in the paragraph titled “Boundaries.” is
incorrect. This action corrects that error.

Correction to Final Rule

An editorial error in the regulatory
text of Section 12 of SFAR No. 59, page
20103, in the paragraph entitled

“Boundaries.” is corrected by makmg
the following change:

" SFAR No. 59—Temporary Prohibited

Areas; 1899 Goodwill Games in the State
of Washington
* " L L] L]

12. Pasco (Vista). Effective July 11, 1990,
until August 6, 1990.

[Corrected]

Boundaries. That airspace within a 1-
nautical mile radius of lat. 46°13'17”N., long.
119°13'44” W., excluding the airspace within
a Ya-nautical mile radius of lat. 46°13'15” N.,

~ long. 119°1215" W.

» * * - * '
Issued in Washington, DC on July 3, 1990.
Harold W. Becker,

Acting Director, Air Traffic Rules and
Procedures Service.-

{FR Doc. 80-15998 Filed 7-9-90: 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 97
(Docket No. 26270; Amdt. No. 1429]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation »
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of
changes occurring in the National
Airspace System, such as the
commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument fhght rules
at the affected airports.

pATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.
Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980. and reapproved

‘ ~{Vista).site which appears-on page-20103 - as of January 1, 1982

ADDRESSES: Availability of matlers
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headgquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center {APA-~
200), FAA Headquarters Building, 800
Independence:Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is

" located.

By Subscription—

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the -
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul ]. Best, Flight Procedures Branch
(AFS—420), Technical Programs Division,
Flight Standards Service, Federal
Aviation Administration, 8C0
Independence Avenue, SW.,

Washington, DC 20591, telephone (202)
267-8277.

SUPPLEMENTARY iNFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 82604,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their

-"complex nature, and the need for a

special format make their verbatim
pubhcatnon in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation

.. by reference are realized and.
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publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National
Airspace System or the application of
new or revised criteria. Some SIAP
amendments may have been previously
issued by the FAA in a National Flight
Data Center (FDC) Notice to Airmen
(NOTAM) as an emergency action of
immeditate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for some SIAP amendments may require
making them effective in less than 30
days. For the remaining SIAPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U:S. Standard for
Terminal Instrument Approach ’
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Approaches, Standard Instrument,
Incorporation by reference. Issued in
Washington, DC on June 22, 1990.
Daniel C. Beaudette,

Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97} is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 G.M.T. on the dates
specified, as follows:

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 1348, 1354(a), 1421 and
1510; 49 U.S.C. 1068(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 87.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§ 97.27 NDB, NDB/DME; §-97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

* * * Effective August 23, 1990

Birmingham, AL—Birmingham, LOC RWY 23,
Amdt. 5

Birmingham, AL—Birmingham, NDB RWY §,
Amdt. 30

Birmingham, AL—Blrmlngham, NDB RWY 23,
Amdt. 16

" Birmingham, AL—Birmingham, ILS RWY 5,

Amdt. 38

Birmingham, AL—Birmingham, RADAR-1,
Amdt. 18

Atlantic, IA—Atlantic Muni, NDB RWY 12,
Amdt. 8

Olathe, KS—]Johnson County Executive, VOR
RWY 35, Amdt. 10

Olathe, KS—]Johnson County Executive, LOC
RWY 17, Amdt. 6

Olathe, KS—Johnson County Executive, NDB
RWY 17, Amdt. 3

Olathe, KS—Johnson County Executive,
NDB-B, Amdt. 2

Topeka, KS—Forbes Field, VOR/DME or
TACAN RWY 3, Amdt. 5

Topeka, KS—Forbes Field, VOR/DME or
TACAN RWY 21, Amdt. 6

Topeka, KS—Forbes Field, NDB RWY 13,
Amdt. 5 '

Topeka, KS—Forbes Field, NDB RWY 31,
Amdt. 7

Topeka, KS—Forbes Field, ILS RWY 31,
Amdt. 8

Topeka, KS—Forbes Field, RNAV RWY 13,
Amdt. 3 )

Topeka, KS—Philip Billard Muni, VOR RWY
22, Amdt. 19

Topeka, KS—Philip Billard Muni, LOC BC
RWY 31, Amdt. 18

Topeka, KS—Philip Billard Muni, NDB RWY
13, Amdt. 28

Topeka, KS—Philip Billard Muni, lLS RWY
13, Amdt. 30

Topeka, KS—Philip Billard Muni, RNAV
RWY 18, Amdt. 6

Sulphur, LA—Southland Field, VOR/DME-A,
Amdt.1

Seward, NE—Seward Municipal, NDB RWY
16, Amdt. 1

Seward, NE—Seward Municipal, NDB RWY
34, Amdt. 1

Charlotte, NC—Charlotte/Douglas Intl, VOR/
DME RWY 23, Orig.

Lexington, NC—Lexington Muni, VOR-A,
Amdt. 4

Lexington, NC—Lexington Muni, VOR/DME
RWY 8, Amdt.8

Lexington, NC—Lexington Muni, NDB RWY
8, Amdt. 5

Raleigh/Durham, NC—Raleigh/Durham, ILS
RWY 23R, Amdt. 6

Spartanburg, SC—Spartanburg-Downtown
Memorial, VOR-B, Amdt. 2

Spartanburg, SC—Spartanburg-Downtown
Memorial, LOC RWY 4, Amdt. 2

Spartanburg, SC—Spartanburg-Downtown
Memorial, NDB-A, Amdt. 8

Spartanburg, SC—Spartanburg-Downtown
Memorial, RNAV RWY 4, Amdt. 8

Houston, TX—William P. Hobby, VOR RWY
12R, Amdt. 17 -

Houston, TX—William P. Hobby, VOR/DME
RWY 4, Amdt. 16

Houston, TX—William P. Hobby, VOR/DME
RWY 22, Amdt. 22

Houston, TX—William P. Hobby, VOR/DME
RWY 30L, Amdt. 15

Houston, TX—William P. Hobby. VOR/DME
RWY 35, Amdt. 1

Houston, TX—William P. Hobby. LOCBC
RWY 22, Amdt. 2

Houston, TX—William P. Hobby, NDB RWY
4, Amdt. 31

Houston, TX—William P. Hobby, ILS RWY 4,
Amdt. 35

Houston, TX—William P. Hobby, ILS RWY
12R, Amdt. 10

Houston, TX—William P. Hobby, ILS RWY
30L, Amdt. 1

Sulphur Springs, TX—Sulphur Springs Muni,
VOR-~A, Amdt. 3

Sulphur Springs, TX—Sulphur Springs Muni,
VOR/DME-B, Amdt. 4 :

Sulphur Springs, TX—Sulphur Springs, NDB
RWY 18, Amdt. 3

Tyler, TX—Tyler Pounds Field, VOR/DME
RWY 4, Amdt. 1

Tyler, TX—Tyler Pounds Field, VOR/DME
RWY 22, Amdt. 1

‘ Tyler, TX—Tyler Pounds Field, LOC BC RWY

31, Amdt. 18
Tyler, TX—Tyler Pounds Field, NDB RWY 13,
Amdt. 15
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Tyler, TX—Tyler Pounds Field, ILS RWY 13,
Amdt. 18

'Van Horn, TX—Culberson County, NDB
RWY 21, Amdt. 1

Blanding, UT—Blanding Muni, NDB RWY 35,
Amdt. 7

Salt Lake City, UT—Salt Lake City Intl, ILS
RWY 34L, Amdt. 39

* * * Effective July 26, 1990

Blytheville, AR—Blytheville Muni, NDB RWY
18, Orig.

Blytheville, AR—Blytheville Muni, NDB RWY
36, Orig.

Moline, IL—Quad-City, LOC RWY 27, Amdt.
8

Moline, 1L—Quad-City, NDB RWY 9, Amdt.
27

Moline, I.—Quad-City, ILS RWY 9, Amdt. 29

Fort Dodge, IA-—Fort Dodge Regional, RNAV,
RWY 8, Amdt. 8

Cleveland, OH—Burke Lakefront, NDB RWY .

24R, Amdt. 6, CANCELLED
Cleveland, OH—Burke Lakefront, NDB RWY
24R, Orig.
" Latrobe, PA—Westmoreland County, NDB
RWY 23, Amdt. 12
Latrobe, PA—Westmoreland County, lLS
RWY 23, Amdt. 13 _
Richmond, VA—Chesterfield County, VOR
RWY 15, Amdt. 8
Richmond, VA—Chesterfield County, LOC
- RWY 33, Orig.
Richmond, VA—Chesterfield County, SDF
RWY 33, Amdt. 3, CANCELLED
Richmond, VA—Chesterfield County, NDB
RWY 33, Amdt. 6
Madison, WI—Dane County Regional-Truax
Field, VOR or TACAN RWY 13, Amdt. 22
Madison, Wi—Dane County Regional-Truax
Field, VOR or TACAN RWY 31, Amdt. 23
Madison, Wi—Dane County Regional-Truax
Field, ILS RWY 18, Amdt. 6
- Madison, WI—Dane County Regional-Truax
Field, ILS RWY 36, Amdt. 28

* * ¢ Effective June 11, 1990

Washington, DC—Dulles Intl, LS RWY 12,
Amdt. 5

Washington, DC—Dulles Intl, CONVERGING
ILSRWY 12, Amdt. 1

Washington, DC—Dulles Intl, ILS RWY 19L,
Amdt. 9

Washington, DC—Dulles Intl, CONVERGING
ILS RWY 19L, Amdt. 2

Washington, DC—Dulles Intl, ILS RWY 19R,
Amdt. 21

Washington, DC—Dulles Intl, CONVERGING
ILS RWY 19R, Amdt. 2

The FAA published an Amendment in
Docket No. 26261, Amdt. No. 1428 to Part
97 of the Federal Aviation Regulations
{Change Notice Page 23; dated 28 JUN
90) under § 97.27 effective 28 JUN 90,
which is hereby amended as follows:
Burbank, CA, Burbank-Glendale-Pasadena,

ILS RWY 8, Amdt. 34, Change effective

~ Date to 26 JUL 90.
-[FR Doe. 90-15999 Filed 7-9-90; 8:45 am}
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 11, 134, 158, and 159
[T.D. 90-51]

Country of Origin Marking; Conforming
Amendments

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: In accordance with Customs
policy of periodically reviewing its
regulations to ensure that they are
current, this document makes certain
conforming changes which are
necessary because of certain provisions
of the Trade and Tariff Act of 1984. The
changes merely conform citations in the
regulations to existing law.

EFFECTIVE DATE: July 10, 1990.

FOR FURTHER INFORMATION CONTACT:
Lorrie Rodbart, Commercial Rulings
Division, {202) 566-2938.

SUPPLEMENTARY INFORMATION:
Background

As part of a continuing program.to
keep its regulations current, the Customs
Service has determined that certain
legislation actions require conforming
amendments to the Customs Regulations
contained in chapter I, title 19, Code of
Federal Regulations (19 CFR chapter I).

Section 207 of Public Law 98-573, the
Trade and Tariff Act of 1984, amended
section 304, Tariff Act of 1930, as
amended (19 U.S.C. 1304), to add new
paragraphs (c), (d), and (e}, and
redesignated existing paragraphs (c), {(d),
and (e) as (f), (g), and (b}, respectively.
This document reflects these latter

changes by amending certain sections of

parts 11, 134, 158, and 159, Customs
Regulations (19 CFR parts 11, 134, 158,
and 159), which refer to section 304 (c),
(d), and (e). These conforming
amendments to the regulations remove
references to section 304(c), 304(d), and
304(e), and replace them with section
304(f), 304(g), and 304(h), as appropriate.

Inapplicability of Public Notice and
Delayed Effective Date Provisions’

Since these amendments are
nonsubstantive changes which merely
conform the Customs Regulations to
existing law or practice, pursuant to 5
U.S.C. 553{b)(3)(B), notice and public
procedure thereon are unnecessary and
pursuant to-5 U.S.C. 653(d}{3), a delayed
effective date is not required.

Executive Order 12291
Because this document will not result

“in a "major rule” as-defined by section

1(b) of E.O. 12291, the regulatory
analysis and review prescribed by the
E.O. is not required.

Inapplicability of Regulatory Flexibility
Act

This document is not subject to the
provisions of sections 603 and 604 of
title 5, United States Code, the
“Regulatory Flexibility Act.” That Act
does not apply to any regulation, such
as this, for which a notice of proposed
rulemaking is not required by the
Administrative Procedure Act (5 U.S.C.
551 et seq.} or any other statute.

Drafting Information

The principal author of this document
was Earl Martin, Regulations and
Disclosure Law Branch, Cffice of
Regulations and Rulings. However,
personnel from other offices participated
in its development.

List of Subjects in 19 CFR Parts 11, 134,
158, and 159

Customs duties and inspections;
Marking.

Amendments to the Regulations

Accordingly, parts 11, 134, 158, und
159, of the Customs Regulations {19 CFR
paris 11, 134, 158, and 159) are amended
as set forth below:

PART 11—PACKING AND STAMPING;
MARKING

1. The authority citation for part 11
continues to read as follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624,
General Note 9, Harmonized Tariff Schedule
of the United States.

§ 11.9 [Amended]

2. In § 11.9(a) remove the citation
“Section 304(c); Tariff Act of 1930, as
amended” and add, in its place, “19
U.S.C. 1304(f)".

PART 134—COUNTRY OF ORIGIN
MARKING

1. The authority citation for part 134

“continues to read as follows:

"Autherity: 5 U.S.C. 301, 19 U.S.C. 66, 1202
{General Note 8, Harmonized Tariff Schedule
of the United States), 1304, 1624.

§ 134.2 [Amended]

2. In § 134.2 remove the citation
“paragraph (c) of section 304, Tariff Act
of 1930, as amended (19 U.S.C. 1304{c))"
and add, in its place, “19 U.S.C. 1304(f}".

§134.3 [Amended]

3. In §.134.3(a) remove the citation 19
U.S.C. 1304(c)” and add, in its place, 19
U.S.C. 1304(f)".
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§ 1344 {Amended]

4. In § 134.4 remove the citation
“section 304(e), Tariff Act of 1930, as
amended {19 U.S.C. 1304{e))" and add, in
its place, 19 U.S.C. 1304{h})".

§ 134.53 [Amended]

5. In § 134.53(a)(2) in the first
sentence, remove the citation 19 U.S.C.
1304(c})" and add. in its place, “13 U.S.C.
1304{f)". In the last sentence, remove the
citation “19 U.S.C. 1304 (c) and (d}" and
add, in its place, “18 U.S.C. 1304 (f) and
(8)"

§ 134.54 {Amended]

6. In § 134.54(c) remove the citation
“section 304(c) of the Tariff Act of 1930,
as amended (19 U.S.C. {¢))” and add, in
its place, “18 U.S.C. 1304{f)".

PART 158-~RELIEF FROM DUTIES ON
MERCHANDISE LOST, DAMAGED,
ABANDONED, OR EXPORTED

1. The authority citation for part 158
continues to read as follows:

Authority: 19 U.S.C. 66, 1624, subpart C also
issued under 19 U.S.C. 1583, unless otherwise
noted.

§ 158.45 [Amended)]

2. In § 158.45({d) remove the citation
“section 304{c), Tariff Act of 1930, as
amended {19 U.S.C. 1304{c))" and add, in
its place, “section 304(f), Tariff Act of
1930, as amended (19 U.S.C. 1304(f))".

PART 159-—LIQUIDATION OF DUTIES

1. The aathority citation for part 159
continues to read as follows:

Authority: 19 U.S.C. 66, 1500, 1624. Subpart
C also issued under 31 U.S.C. 372. Additional
authority and statutes interpreted or applied
are cited in the text or following the sections
affected.

§ 159.46 {Amended)

2. In § 159.46{a) remove the citation
“section 304{c), Tariff Act of 1930, as
amended {19 U.S.C. 1304(c)” and add, in
its place, “section 304{f), Tariff Act of
1930, as amended (19 U.S.C. 1304{f}}".

Approved June 19, 1990.

Michael H. Lane,
Acting Commissioner of Customs.

john P. Simpson,

Acting Assistant Secretary of the Treusury.,
|FR Doc. 80-15956 Filed 7-8-90; 8:45 am|
BILLING CODE 4820-02-M

19 CFR Part 12
[T.D. 90-50]
RIN 1515-AA86

Customs Regulation Amendment to
the Definition of Switchbiade Knives

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

sumMmARY: This document amends the
Customs Regulations relating to
switchblade knives. Switchblade knives
are prohibited entry into the United
States by the Switchblade Knife Act.
This document clarifies the definition of
switchblade knives and related
materials which are included within the
prohibitions of the Act. The amendment
also includes “Balisong” and “ballistic”
knives among the prohibited weapons.
The Customs position that Balisong
knives are included within the

legislative intent and current regulatory '

prohibition has been upheld by the
courts and Customs has decided to
clarify its position by amending the
regulations. Inclusion of “ballistic”
knives reflects direct congressional
action. Notice of the Proposed
Rulemaking was published in the
Federal Register. The comment period
was extended to insure that interested
individuals had an adequate opportunity
to submit comments. The comments
received have been reviewed and have .
been considered in development of this
final rule.

EFFECTIVE DATE: August 9, 1990.

FOR FURTHER INFORMATION CONTACT:
Samuel Orandle, Value, Special
Programs and Admissibility Branch,
Commercial Rulings Division, (202) 566~
5765.

SUPPLEMENTARY INFORMATION:

Background

The Switchblade Knife Act {15 U.S.C.
1241-1245) {the Act} prohibits the
introduction, manufacture,
transportation or introduction into
interstate commerce of any switchblade
knife. To implement the law, Customs
adopted regulations which followed the
legislative language extremely closely
(19 CFR 12.85-12.103).

As a result of congressional action
and recent court decisions which upheld
the long-standing Customs position on
the scope of the legislative prohibition, a
decision was made to amend the
regulations so that they would more
closely reflect the legislative prohibition
and judicial decisions. A Notice of
Proposed Rulemaking was published in
the Federal Register on August 18, 1989
(54 FR 34186). Because some

organizations requested an extension of
time to allow their members an
opportunity to send comments, a
document was published in the Federal
Register on October 27, 1989 (54 FR
43826) extending the comment period to
December 17, 1989. The comments which
were received have been analyzed and
considered in the development of these
final regulations.

Analysis of Comments

Comments were received from 62
different sources. Several comments
were written in the apparent belief that
Customs was imposing restrictions on
switchblade knives on its own initiative
and not in response to congressional
direction. Because the regulations are
based on the legislative mandate, a
consideration of the propriety of such

- regulations is unnecessary. Many other

comments were identical in content and
different only in the signature block, but
nevertheless were considered before
adopting this final rule.

Comment. Thirty-four comments
objected to the use of the phrase “but
not limited to” in the definition of
“gwitchblade knife” {§ 12.95(a){1)).
Apparently, this phrase was interpreted
as an attempt by Customs to extend the
legislative prohibition against
switchblade knives to all knives. This
was not Customs intent. Customs has no
desire to limit the importation of knives .
and knife parts, so long as those articles
are not prohibited by the Switchblade
Knife Act. The phrase was used in the
proposed regulation to indicate that the
prohibition of the Act extended to
knives marketed under various names.
Because the regulation could not include
every possible name under which a
knife prohibited by the Act might be
marketed, Customs did not want it to
appear that the definition was intended
to be an all-inclusive listing of
prohibited knives. To avoid the
confusion, the regulatory language has
been modified to indicate that the
prohibition applies to the class of knives
which are sometimes referred to as
“switchblade, Balisong, butterfly.
gravity or ballistic” and have the
characteristics or identities which are
described in remaining portions of the
regulation.

Comment. Seventeen comments
objected to Customs inciuding Baliseng
knives, butterfly knives, gravity knives
and parts for these knives within the
definition of “switchblade knife". The
commenters stated that the inclusion of
these articles was an improper
expansion of the Switchblade Knife Act.

Response. Customs has consistently
maintained that the congressional intent
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in enacting the Switchblade Knife Act
was to prohibit the importation and
interstate transportation of all types of
knives which shared the characteristics
of concealability and the ability to be
quickly and easily converted into a
weapon. This position has been upheld
in judicial decisions (see Taylor v. U.S.,
848 F.2d 715 (6th Cir. 1988)). By
expressly including identifiable
categories of prohibited knives, as well
as providing notice that the prohibition
extends to parts and unassembled
knives, Customs is clarifying its position
for the public, not expandmg the scope
of the Act.

Comment. Four comments objected to
the proposed.amendment (and, in effect,
to the underlying Switchblade Knife Act
itself) as being ineffective in fighting
crime, under the theory that most
criminals seeking a weapon will still be
able to find one or use a kitchen knife or
" even a sharpened piece of metal.

Response. Customs believes that
these comments are beyond the scope of

.the amendment. . .

Comment, Seven comments were
received from persons in the cutlery
manufacturing or repair business which
expressed concern that the amendment
would impair their ability to import
knife parts and thus adversely affect
their businesses.

Response. The amendments to the
regulations will have no impact on the
ability of businesses or persons to
import any knives or knife replacement
parts which are not prohibited by the
Switchblade Knife Act.

Comment. Two comments expressed
concern that Customs might prohibit the
importation of all folding knives.

Response. Customs'will not prohibit
the importation of ordinary folding
knives designed for utilitarian purposes.

Determination

After consideration of all the
comments received in response to
‘publication of the notice of proposed
rulemaking, and further review of the

v

matter, it has been determined to adopt -

the regulations in final form with the
modlflcatlons discussed.

Regulalory Flexibility Act

Pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the

.amendment will not have a significant
economic impact on a substantlal
number of small entities. Accordingly, it
" is not subject to the regulatory analysis

or other requiremeénts of 5 U S. C 603 ’
| und 604. .

Executive Order 12291

This document does not meet the
criteria for a “major rule” as specified in
E.O. 12291. Accordingly, no regulatory
impact analysis has been prepared.

Drafting Information

The principal author of this document
was Peter T, Lynch, Regulations and
Disclosure Law Branch, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 12

Customs duties and inspections,
Imports, Switchblade knives,

Amendment to the Regulations
Part 12, Customs Regulations (19 CFR

part 12), is amended as set forth below: -

PART 12—SPECIAL CLASSES OF
MERCHANDISE

‘1. The general authority citation for

. part 12 will continue to read as follows:

"Authority: 5.U.S.C. 301, 19 US.C. 66,1202

(General Note 8, Harmonized Tariff Schedule.

of the United States (HTSUS)), 1624.

2, The specific authority for §§ 12.95-
12.103 is revised to read as follows

§8 12.95-12.103 also issued under 15
U.S.C. 1241~1245, :

3. Section 12.95 is amended by
revising paragraph (a) to read as
follows: .

§ 12.95 Definitions.

* * L] * »

(a) Switchblade knife. “Switchblade
knife" means any imported knife, or
components thereof, or any class of
imported knife, including “switchblade”,
“Balisong”, “butterfly”, “gravity” or
“ballistic" knives, which has one or

" more of the following charactenstlcs or

identities:’
(1) A blade which opens automatncally

by hand pressure applied to a button or

device in the handle of the knife, or any

“knife with a blade which opens |
- automatically by operation of inertia,

gravxty. or both;
(2) Knives which, by insignificant

" preliminary preparation, as described in

paragraph (b) of this section, can be

“altered or converted so as to open

automatically by hand pressure applied
to a button or device in the handle of the
knife or by operation of inertia, gravity,
or both;

(3) Unassembled knife kits or knife

‘handlés without blades which, when
-fully assembled with added blades, -

springs, or other parts, are kmves whﬁdh
open automatically by hand pressure B

s 'apphed toa button or devnce in the

handle of the knife or by operation of
inertia, gravity, or both; or

{4) Knives with a detachable blade
that is propelled by a spring-operated
mechanism, and components. thereof.

* * * * *

§ 12.96 [Amended]

4. In § 12.96{b) remove the words "the
Act of August 12, 1958 (15 U.S.C. 1241~
1244)” and add, in their place, the words
“15 U.S.C. 1241-1245".

5. Section 12.97 is rev1sed to read as

. follows:

§ 1297 Importations contrary to law.

"Importations of switchblade knives,
except as permitted by 15 U.S.C. 1244,
are importations contrary to law and are

"subject to forfeiture under 19 U.S.C.

1595a(c).

6. Sectldn 12.98 is amended by
rev1smg the introductory text and
revising paragraph {c) to read as
follows:

§ 12.98 - Importations permitted by
statutory exceptions.

The importation of switchblade knives

. is.permitted by 15 U.S.C. 1244, when:

* * * *

(c) A'switchblade knife, other than a
ballistic knife, having a blade not
exceeding 3 inches in length is in the

_ possession of and is being transported

on the person of an individual who has
only one arm.

§12.100 [Amended]

7. In § 12.100({b) remove the words
“section 4 of the Act of August 12, 1958".

§ 12.101 [Amended]

8. In § 12.101(a) remove the.words
“section 545, title 18, United States

.Code” and add, in their place, the words
19U S C. 15953(0)" ‘

§12.103 [Amended] )
9. In § 12.103 remove the words “the

" Act of August 12, 1958 (15 U.S.C. 1241-

1244)" and add, in their place, the words
“15 U.8.C. 1241-1245".

Approved:‘]uly 3, 1990.

~ Michael H, Lane,

Acting Commissioner of Customs.

Peter K: Nunez,
Assistant Secretary of the Treasury )
[FR Doc. 90-15957 Filed 7-8-90; 8:45 am]

N 'BILIJNG CODE 4820-02~M

b
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DEPARTMENT OF DEFENSE
Oftflce of the Secretary

" 32 CFR Part 350

[DoD Directive 5137.1]

Assistant Secretary of Defense for
Command, Control, Communications,
and Intelligence

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This document is a revision
of the roles, functions, responsibilities,
and authorities of the Assistant
Secretary of Defense for Command,
Control, Communications, and
Intelligence {ASD(C3I)). The revision
also establishes the ASD {C3I) as the
principal staff assistant and advisor to
the Under Secretary of Defense
(Acquisition) {USD(A)) for those aspects
of the C3I mission that relate to USD{A}
functions and responsibilities.
EFFECTIVE DATES: March 27, 1990,
ADDRESSES: Office of the Director,
Administration and Management,
Organizational and Management
Planning.

FOR FURTHER INFORMATION CONTACT:
Mr. D. Clark, telephone {202) 695-4281.
SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Part 350
) Organizatiqnal and functions.

Accordingly, 32 CFR part 350 is
revised 1o read as follows:

PART 350—~ASSISTANT SECRETARY
OF DEFENSE FOR COMMAND,
CONTROL, COMMUNICATIONS, AND
INTELLIGENCE (C3I)

Sec,

350.1
350.2
350.3

Purpose.
Definition.
Responsibilities.
350.4 Functions.
350.5 Relationships.
350.6 Authorities.

Authority: 10 U.S.C. 138.

§ 350.1 Purpose.

{a) This part implements 10 U.S.C.,
which establishes the position of
Assistant Secretary of Defense for
Command, Control, Communications,
and Intelligence (ASD{C31}). The
principal duty of the ASD{C3l) shall be
the overall supervision of the C31 affairs
of the Department of Defense.

(b) It assigns responsibilities,
functions, relationships, and authorities.
as prescribed herein, pursuant to the
authority vested in the Secretary of
Defense by 10 U.S.C.

§350.2 Definition.

DoD Components. The Office of the
Secretary of Defense {OSD); the Military
Departments; the Chairman of the Joint
Chiefs of Staff (CJCS) and the Joint
Staff; the Unified and Specified
Commands; the Office of the Inspector
General, Department of Defense {OIG,
DoD); the Defense Agencies; and the
DoD Field Activities.

8§ 350.3 Responsibilities.

{a} The Assistant Secretary of Defense

for Command, Control,
Communications, and Intelligence

.(ASD(C31})) is the principal staff

assistant and advisor to the Secretary of
Defense for C31 policy, requirements,
priorities, systems, resources, and
programs, including related warning and
reconnaissance activities, and those
national programs and intelligence-
related activities for which the Secretary
of Defense has execution authority. This
responsibility does not apply to.C3
systems that are integrally designed into
weapons systems, are unique to and
usually delivered with, or as part of an
aircraft, missile complex, ship, tank, etc.,
the costs of which normally are included
in the costs of weapons systems. This
responsibility does not include
operational direction of C3l activities,
except as provided in this part.

{(b) The ASD(C3I]j shall serve as the
principal focus for staff coordination on
all matters concerning these areas
within the Department of Defense, with
other Government Departments and

. Agencies, and with foreign governments

and international organizations to which
the United States is party. The ASD(C31}
also serves as principal staff assistant in
carrying out the responsibilities of the
Secretary of Defense as Executive Agent
for the National Communications
System (NCS) and is the principal DoD
official responsible for preparing and
defending the Department's C31 program
before the Congress. For each assigned
area, the ASD(C3I) shall:

(1) Develop policies and issue
guidance to DoD Components.

{2) Review, validate, and recommend
requirements and priorities that ensure
that DoD user requirements are fully
considered in the development of
national C3I plans and programs.

(3) Provide guidance and management
and technical oversight for all C3I
projects, programs, and systems being
acquired by, or for the use of, the
Department of Defense and its
components.

(4) Participate in DoD planning,
programming, and budgeting activities,
and review proposed DoD resource
programs, formulate budget estimates,
recommend resource allocatxons. and

monitor the implementation of approved
programs.

(5) Review and advise the Secretary
of Defense on national programs that
support the Department of Defense and/
or for which the Secretary of Defense
has execution authority; monitor and
evaluate the responsiveness of such
programs to DoD requirements,
particularly their readiness to support
military operations.

" (6) Oversee C3I training and career
development programs to ensure that
trained manpower is available to
support DoD C3I mission needs,
including manpower requirements for
projected systems.

(7) Promote coordination, cooperation
and cross-Service management of joint
programs to ensure essential
interoperability is achieved within the
Department of Defense and between the
Department of Defense and other
Federal Agencies and the civilian
community.

(8) Provide DoD representation on
intergovernmental and international
organizations dealing with C3I matters,
and represent the Department of
Defense in these mission areas to
foreign governments.

(9) Recommend, advise, and provnde
assistance to other OSD staff elements
on C31 matters relevant to the execution
of their assigned responsibilities,
including the execution of DoD-wide-
programs to improve standards of
performance, economy, and efficiency.

{10} Assess the responsiveness of
intelligence products to the needs of
Department of Defense users.

(11) Perform such other duties as the
Secretary of Defense may assign.

§350.4 Functions.

The ASD(C3]) shall carry out the
responsibilities described in § 350.3 for
the following functional areas:

(a) Strategic and theater nuclear
forces command and control.

{b) Theater and tactical command and
control.

(c) C3l-related space systems.

(d) Special technology and systems.

(e) Telecommunications and C3I-
related computer-based mformatxon
systems.

(f) Identification, navigation, and
position fixing systems.

{g) Electronic combat, including
electronic countermeasures.

(h) Air traffic ¢control and ditspace
management.

(i) Surveillance, warning, and
reconnaissance architectures.

(i) North Atlantic Treaty Organization
(NATO) C3! architectures and systems.
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(k) Communications security
- (COMSEC). and computer systems
security..

] lntelhgence collection and
processing programs, systems, and
equipment. .

(m) National commumcahons
systems, including frequency
management.

(n) Mapping, charting, and geodesy

(o) Integration and/or interface of
national and tactical C3IL.

(p) C3I and DaoD foreign language
" training and C3I career development.

§ 350.5 Relationships.

(a) In the performance of assigned
duties, the ASD(C3I) shall:

(1) Exercise direction, authority, and
control over the Defense Support Project
Office, and, subject to the direction,
authority and control of the USD(A),
over the Defense Mapping Agency and
the Defense Communications Agency.

(2) Exercise staff supervision over:

(i) The Defense Intelligence Agency
and the National Security Agency/
Central Security Service.

(ii) Air Force and Navy Special
. Intelligence Programs. -

(iii) Defense communications and
intelligence functions assigned to the
Military Departinents.

{iv) Such other DoD Agencies and
activities under the purview of the
USD(A), as the latter may from time to
time designate.

(3) Provide technical guidance to the
Electromagnetic Compatibility Analysis
Center.

(4) Coordinate and exchange
information with other OSD officials
end heads of DoD Components
exercising collateral or related
functions..

(5) Use existing facilities and services
of the Department of Defense and other
Federal Agencies, when practicable, to
avoid duplication and to achieve
. maximum readiness, sustainability,
efficiency, and economy. -

(8) Work closely with the Director of*
, Central Intelligence to ensure effective
complementarity and mutual support
between DoD intelligence programs,
including DoD programs in the National
Foreign Intelligence Program, and non-
DoD intelligence programs.

(7) Be subject to the direction,
authority, and control of the Under
Secretary of Defense for Acquisition for
the ASD(C3l)’s acqulsmon -related
activities as provided in DoD Directive
5134.1.t .

' Copies may be obtained, al cost, from the

. National Technical Information Service, 5285 Port,

.Royal Road, Springfield, VA’ 22161

{(b) Other OSD officials and heads of
DoD Components shall coordinate with
the ASD(C3I) on all matters related to
the functions cited in § 350.4. - '

§350.6 Authorities.

The ASD(C3I) is hereby delegaled
authority to:

(a) Issue DoD Instructions, DoD)
publications, and one-time directive-
type memoranda, consistent with DoD
5025.1-M,2 that implement policies
approved by the Secretary of Defense in
asgigned fields of responsibility.

* Instructions to the Military Departments

shall be issued through the Secretaries
of those Departments. Instructions to
Unified or Specified Commands shall be

issued through the CJCS.

(b) Obtain reports, information,
advice, and assistance, consistent with
DoD Directive 7750.5,® as necessary, in

- carrying out assigned functions.

(c) Communicate directly with heads
of DoD Components. Communications to

the Commanders in Chief of the Unified .

and Specified Commands shall be
coordinated through the CJCS.
(d) Establish arrangements and

"appoint representation for DoD

participation in nondefense
govemmental programs for which the
ASD(C3I) is assigned DoD cognizance.
(e) Communicate with other
Government Agencies, representatives
of the legislative branch, and members
of the public, as appropriate, in carrying
out assigned functions.
Dated: July 5, 1990,
L.M. Bynum,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
|FR Doc. 80-15983 Filed 7-9-90; 8:45 am}
BILLING CODE 3810-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD13-90-07) '
Safety Zone; Lake Washington, Puget

Sound and Montiake Cut/Union Bay;
Seattle, WA

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule,

SUMMARY: The Coast Guard will
establish Safety Zones for the rowing
and yachting venues, and waters
adjacent to Husky Stadium for the 1990
Goodwill Games to be held in Seattle,
WA. A large volume of recreational

2 See foomote‘1 to$ 350.&';(3)(7).
.2 See footnote 1 to § 350.5(a)(7).

boaters is anticipated to congregate in .
the vicinity of the Husky Stadium and
venue sites during practice sessfons and
on race days. In order to minimize
safety hazards to the event participants
and spectators, a Safety Zone will be
established in Lake Washington for the
rowing venue 17 to 20 July 1990 from 7
a.m. to 5 p.m., on 21 July 1990 from 7 a.m.
to 5:30 p.m. and on 22 July 1990 from 7

. a.m. to 3:15 p.m. Another Safety Zone

will be established in Puget Sound

- between Shilshole Bay and Richmond

Beach for the yachting venue 28 to 31
July 1990 from 11 a.m. to 8 p.m. and 01 to
04 August 1990 from 7 a.m. to 8 p.m. All
times in this rulemkaing are Pacific
Daylight Time. The boundaries for the
Lake Washington and Montlake Cut
Safety Zones are from nautical chart
18447, North American Datum of 1983.
The boundaries for the Puget Sound
Safety Zone are from nautical chart
18448, North American Datum of 1927. If
vessel traffic densnty poses a threat to
navigational safety in Montlake Cut/
Union Bay due to transiting vessel
traffic and Husky Stadium events from
17 July through 05 August 1990, a safety
zone will be established until normal
operation conditions are restored. The
impact to commercial traffic is expected
to be minimal. This rule is designed to
promote the safety of life and property
on navigable waters during the events.

EFFECTIVE DATE: This rule will become
effective 17 July 1990, and expires 30
August 1990,

FOR FURTHER INFORMAT!ON CONTACT:
LT Len Radziwanowicz, USCG, Marine
Safety Division, Thirteenth Coast Guard
District, 915 Second Avenue, Seattle,
Washington 98174-1067. Telephone (208)
442-1711.

SUPPLEMENTARY INFORMATION: On May
14, 1990 the Coast Guard published a
notice of proposed rulemaking in the
Federal Register for these regulations (55
FR 19959). Interested persons were
requested to submit comments. Seven
comments were received.

Drafting Information

The drafters of this notice are LT Len
Radziwanowicz, project officer, Marine
Safety Division, Thirteenth Coast Guard
District, and LT D.K. Schram, project
attorney, Thirteenth Coast Guard

District Legal Office.

Discussion of Comments

'Montlake Cut/Union Bby: Most of the
comments addressed the safety zone in

Montlake Cut/Union Bay. There was

concern that the Montlake Cut/Union
Bay safety zone might cloge the
waterway entirely to pleasure and
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commercial traffic from 17 July 1990 to-
05 August 1990. To the contrary, the
waterway will remain open as usual to
vessel traffic unless-a hazardous ,
situation develops which will hamper
vessel safety. The Coast Guard's intent
is to minimize disruption of vessel traffic
* in Montlake Cut/Union Bay. Therefore,
~ a Safety Zone will only be declared by
* the captain of the Port Puget Sound in
the event vessel traffic congestion .
should develop into a hazardous
situation. The NOAA ship Discover, 303
ft length overall, is scheduled to transit
Montlake Cut/Union Bay on July 23,
1990, from 10:45 a.m. to 11:15 a.m. and
July 24, 1990 from 11:45 a.m. to 12:15 p.m.
Laoke Washington: The rowing venue
practice schedule has changed since the
publication of the proposed rulemaking.
Therefore, minor time modifications
were made to the safety zone in Lake
Washington to coincide with practice
schedule changes. The notice of
proposed rulemaking published the
times of the safety zone in Lake
Washington as 17 to 23 July 1990 from 5
a.m. to 9 a.m. and from noon to 4 p.m.
The amended times for.the safety zone
will be 17 to 20 July 1990 from 7 a.m. to 5
p.m., 21 July 1990, from 7 a.m. to 5:30
p m. and 22 July 1990, from 7 am. to 3:15

Puget Sound: The Director of the King
County, Washington, Department of

Public Safety has requested that the
" Coast Guard publish its declarationof a’
restricted area in Puget Sound that
coincides with the northern portion of
the Coast Guard established Safety
Zone as follows:

1, James E. Montgomery, Director of the
King County, Washington, Department of
Public Safety and Ex Officio Sheriff, in the

_ Interests of safe navigation, life safety and
the protection of property, do hereby
designate a portion of Puget-Sound as a
restricted area under the authority of King
County Code 12.44.200. No person shall

‘operate a vessel or watercraft in that area,
except for those engaged in or accompanying

- Goodwill Games yachting practices and
races, or patrol or rescue craft, or in the case
of an emergency. This restriction shall be in
effect 28 to 31 July 1990 from 11 a.m. to 8 p.m.,
and 01 to 04 August 1990 from 7 a.m. to 8 p.m.

. The area subject to these restrictions is
described as-follows: Beginning at the point
on the shore of Puget Sound which is
northernmost in the City of Seattle, thence
meandering northward along the shore of
Puget Sound to the north boundary of King

County, thence west along said boundary into-

Puget Sound to said boundary's intersection
with position longitude 122 degrees 24
mindtes 51 seconds, West, thence southward
190 degrees to the north boundary of the
Seattle City limits, thence eastward along
said boundary to the shore of Puget Sound,
the true point of beginning: The Coast Guard '
and King County police have entered into'an *

agreement to enforce this safety zone/
restricted area.

Economic Assessment and Certification

These regulations are considered to
be non-major under Executive Order
12291 on Federal Regulation and
nonsignificant under Department of
Transportation regulatory policies and
procedures (44 FR 11034; February 26,

1979). The economic impact of this rule -

is expected to be so minimal that a full
regulatory evaluation is unnecessary.
The regulation affects only spectators,
participants and a proportionally small
number of recreational boaters, and
applies to a small area of Lake
Washington and Puget Sound. There is
minimal commercial traffic in the
designated safety zone areas. Since the
impact of these regulations is.expected
to be minimal, the Coast Guard certifies
that they will not have a significant
economic impact on a substantial
number of small entities. '

List of Subjects in 33 CFR Part 165

'Harbors, Marine safety, Navigation
(water), Security measures. Vessels,
Waterways.

Final Regulations _
In consideration of the foregoing,

~ subpart C of part 165 of title 33, Code of -

Federal Regulatlons. is amended as
follows:

PART 165—{AMENDED]-

1. The authority citation for part 165 °
continues to read as follows:

Authority: 33 U.S.C 1225 and 1231: 50 U.S.C.

.191; 49 CFR 1.46 and 33 CFR 1 05—1[g). 8. 04-1. :

6.04-8, and 160.5.

2. Section 165.T1303 is added to read
as follows:

§ 165.T1303 Safety Zone; Lake
Washington, Puget Sound and Montiake
Cut/Union Bay; Seattle, Washington.

- (a) Location. The following areas are
safety zones:

(1) Lake Washington. The waters of
Lake Washington bounded by Mercer
Island (Lacey V. Murrow) Bridge, the
western shore of Lake Washington, and

. north of an east/west line drawn-

tangent to Bailey Peninsula starting at
the northernmost point and ending at
the shoreline of Mercer Island at

" Latitude 47°33'45” N, Longitude

122°13'52" W. The safety zone area will

" be divided into two zones. The zones

are separated by a log boom and a line
from-the southeast corner of the boom to
the northeast tip of Bailey Peninsula.
The western zone is designated Zone I,

" the eastern zone is designated Zone 11,

{2) Puget Sound. The waters of Puget
Sound within an area described by a
line drawn from the southern side of the
Shilshole public boat ramp to Shilshole
Boat Basin Light 2 (Latitude 47°41'16,3"
N., Longitude 122°24'13.2"'W.), thence
290 degrees true to position Latitude
47°41'42" N., Longitude. 122°25'58"" W.,
thence northward 010 degrees true, to
position Latitude 47°46'00" N., Longitude
122°24'51" W.,, thence east 090 degrees
true to the intersection of the shoreline,

.thence meandering southward along the .

shorelme to the Shilshole public’ boat
ramp.

(3) Montlake Cut/! Union Bay. The
waters of Montlake Cut/Union Bay with
an eastern boundary defined by a line
which begins at the southernmost tip of
Webster Point, passes through Webster
Point light number 33, therice due south

- to the State Route 520 bridge, thence
-westerly along State Route 520 bridge to

Foster Island. The western boundary is
aline drawn due notth from the vessel* -
traffic light on the west end of Montlake ~
Cut, Latitude 47°38'49.2" N., Longltude
122°18'32.5" W.

-(b) Effective permds The safety zone
shall be in effect in accordance thh the:
following schedule.

(1) Lake Washington. 17 to 20 ]uly
1990 from 7 a.m. to 5 p.m;, 21 July 1990
from, 7-a.m. to 5:30 p.m: and 22 ]uly 1990

from 7 a.m. to-3:15 pim.

(2) Puget Sound. 28 to 31 July 1990
from 11'a.m. to 8 p.m.; and from 01'to 04

- August 1990 from 7 a.m. to 8 p.m.

(3) Montlake Cut/Union Bay. As

:ordered by the Captain of the Port, Puget

Sound during the period of 17 ]uly to 05
Auguist 1990, from 8 a.m. to 8 p.m.

(c) Regulations—(1) General. The -
following procedures, restrictions and/ -
or special operating requirements are -

applicable to all three of the safety

zones described above:

(i) The Coast Guard will maintaina .
patrol consisting of Coast Guard and
Coast Guard Auxiliary vessels in the
safety zones. Each safety zone will be

- enforced.by the predesignated on-scene

Coast Guard Patrol Commander who is

‘a representative of the Captain of the' -

Port Puget Sound, Seattle, Washington.
The Patrol Commander is empowered to
control the movement of vessels.on the

- race’course and in the adjoining waters

during the penods this regulation is in
effect. Vessels in the vicinity of this
safety zone shall maneuver and anchor -
as directed by Coast Guard Ofﬁcers or
Petty Officers.

(ii) A succession of sharp short signals
by whistle or horn from vessels |
patrolling the areas under the direction . -
of the Patrol Commander shall serve as
the stop signal. Vessels signaled shall -
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stop and comply with the orders of the
patrol vessel.

(iii} Vessels are encouraged to
maintain a listening watch on VHF-FM
Channels 16 and 22 for safety
advisories.

(iv} Daily times of the zone(s) may be
altered by the on-seene Coast Guard
Patrol Commander as necessary.

(2) Lake Washington. These rules
apply anly wken the safety zone is in
effect. o

(i} Only suthorized vessels are

allowed to enter Zone I during the hours .

this regulation is in effect.

-(ii) During the period this safety zone

- is in effect, vessels may not pass under
the Mercer Island Bridge at the west
high rise.

{iii) During the times in which the
regulation is in effect, swimming,
wading, or otherwise entering the water
in Zone I by any person is prohibited.

(iv} Unless otherwise directed by the
Patrol Commander, vessels may enter
Zone Il, as long as they comply with the
following requirements.

(v) Vessels proceeding in either Zone |
or Zane II during the hours this :
regulation is in effect shalt do so only at

- speeds which will create minimum
wake, seven (07} miles per hour or less.

- The speed restriction also applies to
vessels leaving either Zone [ or Il at the
completion of the daily racing activities.
This maximum speed may be reduced at

- the discretion of the Patrol Commander.

(3) Puget Sound. These rules apply
only when the safety zone is in effect.

(3) Only authorized vessels are
allowed to enter the safety zone during

-hours this regulation is in effect.

(ii) During the launch and recovery of
participant vessels, the north
breakwater entrance to Shilshele Bay
Marina will be closed to the public, as
directed by the Patrol Commander.
Once participant vessels have cleared
the north breakwater entrance to
Shilshole Bay Marina the area will be

. open for public use. Vessels shall

. proceed in a due east or west direction
" upon entering or leaving the northern

Shilshole Bay Marina area to aveid

entering the southernmost portion of the

safety zone.

(4) Montlake/Union Bay. During the
time the Safety Zone is in effect, the
Patrol Commander will monitor vessel
traffic for the purposes of waterway
- salety and centrol traffic as deemed
. necessary. This may include probibiting

.. vessels from entering the Safety Zone,

restricting where vessels may ancher or
- moor, restricting where vessels may
. .- operate within the Safety Zone, and

... directing vessels-la depan the Safety

- Zone.

, Dated: June 27, 1990.
R.K. Peschel,

Comunander, Thirteenth Coast Guard District
(Acting), DOT—U.S. Coast Guard:

[FR Doc.'80-15793 Filed 7-8-90; 8:45 am],
BILLING. CODE 4910-14-m-

COPYRIGHT ROYALTY TRIBUNAL

37 CFR Parts 301, 206

[CRT Docket No. 90~4-90JL}

Determination of Negotiated Jukebox
Licenses

AGENCY: Copyright Royalty Tribunal.
ACTION: Final Rule.

SUMMARY: As a result of the voluntary
agreement between ASCAP/BMI/
SESAC and AMOA, the jukebox
compulsory licerise was suspended
through 1999. The Tribunal is amending
certain of its rules to conform them to
the-action taken by the Tribunal when it
suspended the jukebox compulsory
license. As a consequence, the Tribunal

will not engage in any rate setting for

the jukebox license for 10 years.
EFFECTIVE DATE: August 9, 1990.

FOR FURTHER INFORMATION CONTACT:
Robert Cassler, General Counsel,
Copyright Royalty Tribunal, 1111 20th
Street, NW., Suite 450, Washington, DC
20036 (202) 653-5175.

SUPPLEMENTARY INFORMATION: The
Berne Convention Implementation Act
of 1988 provided a procedure by which
the jukebox compulsory license could be
suspended if the owners and users of
music on jukeboxes were to reach their
own voluntary license agreement.

On March 28, 1990, the Tribunal
published in the Federal Register its.
finding that an agreement between the
three performing rights societies,
ASCAP, BMI and SESAC, and the trade
association representing jukebox
operators, AMOA, had been reached
and that, consequently, the jukebox
compulsory license was suspended for .
the term of the voluntary agreement—
through December 31, 1999. 55 FR 11429,

Following the action taken by the
Tribunal on March 28, 1990, the tribunal
proposed to change certain ef its rules
concerning jukebox rates. 55 FR 18131
(May 1.1990}. However, no rule changes
were propesed concerning jukebox
royalty distributions because one more
distribution remains to be made later
this year.

The Tribunat received a joint
comment from the American Society of
Compesers, Authors and Publishers
- (ASCAP]. Broadcast Music, Inc. (BMI).

“ SESAC. lnc. (SESAC}and the ~ ~~ -

Amusement and Music Operators
Association [AMOA).

In general, ASCAP, BMI, SESAC and
AMOA support the Tribunal’s proposed
rule changes, but have suggested minor
modifications concerning the
identification of the ASCAP/BMI/
SEAC-AMOA agreement, its duratian,
and the receipt by the Tribunal of rate
adjustment petitions. The Tribunal
agrees with the commenters® suggestions
and has decided to adaopt its proposed.

‘rule changes and those of the

commenters with some minor editorial
changes.

List of Subjects
37 €FR Pert 301

Administrative practice and
procedure, copyright, jukeboxes,
Organization and functions '
{Government agencies), Recordings.

37 CFR Part 301

Copynght Jukeboxes.

For the reasons set forth in the
preamble, the Tribunal amends 37 CFR
part 301 as follows:

PART 301-~COPYRIGHT ROYALTY
TRIBUNAL RULES OF PROCEDURE

1. The authority citation for part 30t
continues o read as follaws:

Autherity: 17 U.S.C. 803(a).

2. Section 301.1 is revised as follows:
§ 301.1 Purpose.

The Copyright Royalty Tribunal -
(Tribunal} is an independent agency in

. the Legislative Branch, created by Public

Law 94-553 of October 18, 1976. The
Tribunal's statutory responsibilities are:

. (a) To make determinations.
concerning copyright royalty rates in the
areas of cable television covered by 17
U.S.C. 11t

(b} To make determinations.
concerning copyright royalty rates for
the making and distributing of
phonorecords (17 U.S.C. 115}

(c} To make determinations
concerning copyright royalty rates for
coin-eperated phonorecord players
(jukeboxes) whenever a sufficient
number of voluntary license agreements
between jukebox operators and the
copyright owners of musical works
played on jukeboxes are not in effect (17
U.S.C. 116, 116A). '

{d) To establish and later make
determinations concerning royalty rates
and terms for the use by noncemmercial
educational broadcast stations of

. ."certain copynghted works @17 U.S.C. -

118}
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(e) To distribute cable television,
jukebox, and satellite carrier royalties
under 17 U.S.C. 111, 116, and 119,
respectively, deposited with the Register
of Copyrights.

{f) To monitor and assist the
negotiation of an adjustment to the
satellite carrier royalty rates, and/or to
assist and review the arbitration of an
adjustment to the satellite carrier
royalty rates (17 U.S.C. 119). _

3. Section 301.61(b)(3) is revised to
read as follows:

§301.61 Commencement of adjustment
proceedings.

(b] LR R ]

(3) Coin-operated phonorecord
players (jukeboxes): during 1990 and
each subsequent 10th calendar year;
provided that no petition may be filed
during any period in which the Tribunal
has announced pursuant to 17 U.S.C.
116A that the jukebox license is
suspended.

* - * * *

4. Section 301.63 ls revised to read as
follows:

§301.63 Consideration of petition.

(a) To allow time for parties to settle
their differences regarding rate
adjustments, the Tribunal may delay
considering any petition before the
expiration of:

(1) 90 days from the start of the
calendar year specified in § 301.61(b), or

{(2) 80 days from the date of
termination or expiration of the
negotiated jukebox license which
provided the basis for the suspension of
the 1ukebox compulsory license
specified in § 301.61(b)(3), or

(3) 90 days from the effective date of
the Federal Communications
Commission action specified in

§ 301.61(c).

{b) Similar petitions may be joined
together by the Tribunal for the purpose
of determining “significant interest,” and
the Tribunal may permit written
comments or a hearing on pending
petitions.

PART 306—ADJUSTMENT OF
ROYALTY RATES FOR COIN-
OPERATED PHONORECORD PLAYERS

5. The authority citation for part 306 is
amended to read as follows:

Authority: 17 U.S.C. 118A, 801(b)(1) and
8Q4[e).

6. In § 306.3, a new paragraph (e) is
added as follows:

§306.3 Compulsory license fees for coin-
operated phonorecord players.

-« L] * * *

(e) Commencing January 1, 1990, the
annual compulsory license fee for a
coin-operated phonorecord player is
suspended through December 31, 1999,
or until such earlier or later time as the
March, 1990 license agreement between
AMOA and ASCAP/BMI/SESAC is
terminated.

Dated: July 3, 1990.
Mario F. Aguero,
Acting Chairman.
[FR Doc. 80-15917 Filed 7-9-90; 8:45 am]
BILLING CODE 1490-09-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[FRL 3806-9]

Approval and Promulgation of State
Impliementation Plans; Wyoming; PM-
10 Plan for Group il and Group Il
Areas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule. .

SUMMARY: This notice announces that
EPA is approving the PM-10 State
Implementation Plan (SIP) for the
Wyoming Group III areas and the PM~10
Committal SIP for the Lander, Wyoming
Group Il -area. These SIPs were
submitted by the State on March 14,
1989, and EPA proposed approval on
October 27, 1989 (52 FR 43827). No
comments were received. The State has

- adequately incorporated the federal

Group Il and Group III area PM-10
requirements into Wyoming's air
pollution control program, which merits
EPA’s approval of these SIP revisions.

EFFECTIVE DATE: This rule will become
effective on August 9, 1990.

ADDRESSES: Copies of the applicable
documentation are available for public
inspection between 8 a.m. and 4 p.m. -
Monday through Friday at the following
offices:

Environmental Protection Agency,
Region VIII, Air Programs Branch, 999
18th Street, Suite 500, Denver,
Colorado 80202-2405 i

Wyoming Department of Environmental
Quality, Air Quality Division,
Herschler Building, 4th Floor, 122
West 25th Street, Cheyenne, Wyoming
82002 :

Public Information Reference Unit,
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460,

FOR FURTHER INFORMATION CONTACT:
Michael Silverstein, Environmental
Protection Agency, Region VIII, Air

Programs Branch, 999 18th Street, Suite
500, Denver, Colorado 80202-2405, (303)
293-1769, FTS 330-1769.

SUPPLEMENTARY INFORMATION: . _

Background

The 1977 amendments to the Clean
Air Act require EPA to review
periodically and, if appropriate, revise
the criteria on which the National
Ambient Air quality Standards
(NAAQS) for each air pollutant are
based, as well as review and revise the
NAAQS themselves. In-response to
these requirements, EPA published a
notice to promulgate revised NAAQS for
particulate matter under ten microns in
size (known as PM-10) on July 1, 1987
(52 FR 24634). As a result, states must
revise their SIPs to attain and maintain
the new NAAQS.

To implement the new SIP
requirements, all areas in the country
were divided into three groups, based on
the probability that each of these areas
would violate the PM-10 NAAQS.
Group I areas have violated the PM-10
NAAQS or have air quality data
showing high (greater than 95%)
probabilities of violating the NAAQS.
These areas must submit to EPA for
approval full SIPs including control
strategies and attainment
demonstrations Group Il areas are
estimated to have a moderate (20%-95%)
probability of violating the PM~10
NAAQS, and must commit to monitor
for PM-10 and submit a full SIP if a
violatien occurs. Group Il areas are
estimated to have a low (less than 20%)
probability of violating the PM-10 .,
NAAQS, and no new control strategy
requirements apply.

Wyoming’s PM-10 Group III Area SIP

Most of the State of Wyoming has
been classified as Group III for PM-10,
and on March 14, 1989, the State
submitted a Group III SIP to address
EPA's Group 11l SIP requirements. .

The submittal contains revisions to
section 2, Definitions, section 3,
Ambient Particulate Standards, section
20, Air Pollution Emergency Episodes,
section 21, Permit Requirements, and
section 24, Prevention of Significant
Deterioration, of the Wyoming Air
Quality Standards and Regulations
(WAQSR) for PM-10. In addition, the
State submittal contains the following:

1. The State has adopted the.
“Wyoming Implementation Plan for PM-
10 Ambient Air Quality Standards"
which: {1) Outlines Group III

_ requirements, (2} indicates standards

and regulation revisions, (3) describes
monitoring plans, (4) describes PM-10
monitoring activities in the Trona total
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suspended particulates {TSP)
nonattainment area (the Trona
Industrial area was designated a
nonattainment area for EPA’s former
TSP secondary 24-hour standard but
was designated as a PM-10 Group III
area by EPA), and {5} commits the
resources necessary to implement the
plan.

2. The State has adopted “The State of
Wyoming State Implementation Plan on
Air Quality Surveillance for Inhalable
Particulate Matter (PM-10)"* which
describes, in detail, Wyoming's plan for
adhering to EPA's requirements (found
in 40 CFR Part 58) for the monitoring of
PM-10 particulate matter. The State-
wide PM-10 monitoring network design
and coverage were approved by EPA
Region VIII's Environmental Services
Division on March 30, 1989.

3. The State administers a New
Source Review (NSR) program for all
. stationary sources and modifications,
including Prevention of Significant
Deterioration (PSD) sources. By
adepting ambient air quality standards
for PM-10, the State has triggered the
requirement for preconstruction review
by all PSD sources of PM~10.

Additional Information and
Commitments Required for the Group il
Sip

In the proposed approval notice, EPA
indicated that additional information _
would be required from the State before
EPA could grant final approval of the
Group If and Group IIf and SIPs. The
State was to re-identify for the public
record any other plans and regulations
that are being relied upon by the PM-10 -
SIP to ensure continued complianice with
the PM~10 NAAQS. EPA requested this
information on November 22, 1989. In
response, the State identified in a
December 20, 1989, letter those sections
in the WAQSR which will serve as the
control strategy {or PM-10. This
submittal fulfilled EPA's requirements.

Although EPA had previously
approved Wyoming's State/Local Air
" Monitoring Station {SLAMS) network

for PM-10, EPA became aware that the
company-operated particulate
monitoring network in the Trona
industrial area had not been approved
_by EPA. Because the State intends to
continue particulate monitoring in the
Trona area in order to demonstrate
attainment with the PM-10 NAAQS, the
monitoring network must conform with
the applicable EPA monitoring .
requirements. Region VIii's
Environmental Services Division
reviewed the Trona network for
adequacy, and concluded that the
network meets all of the EPA PM-10
monitoring requirements, except for the

requirements of 40 CFR part 58,
Appendix A (quality assurance (QA}).
The State verbally indicated that
adequate QA plans for the Trona
network were to be submitted to EPA
upon receipt from the companies, and
that EPA should proceed with final
approval of the PM-10 SIPs as it is not a

‘regulatory requirement to withhold

approval of a PM~10 SIP uatil the
monitoring network is approved.

After consideration of both the State's
position and EPA’s general SIP
requirements of 40 CFR 51.150 and
51.320 (which require that SIP
monitoring be conducted according to
EPA's requirements), the State was
notified in a March 19, 1890, letter that
EPA would proceed with final approval
of the Group Il and Group Il PM-10 SIPs
if Wyoming committed to submit

"adequate QA plans for the Trona area

by May 1, 1990. Wyeming submitted this
commitment on March 29, 1990, and

-submitted the QA plans on April 17,
. 1990. Additionally, Wyoming has been
- developing an adequate QA plan for the

SLAMS PM-10 network which is to be
submitted to EPA for approval.

Finally, as described in detail in the
proposed rulemaking to this action, EPA
is requiring that Wyoming correct
deficiencies in the NSR and PSD
regulations in order to ensure that the
program would adequately protect the
PM-10 NAAQS. Wyoming is proceeding
to revise the deficient regulations as
committed. .

Therefare, EPA believes that the
existing EPA-approved SIP, the
submitted PM-10 Group III SIP, and the
commitments identified above fulfill
EPA'’s requirements for PM~10 Group 111
SIPs and are adequate to demonstrate
and maintain compliance with the PM-
10 NAAQS in Wyoming's Group 111
areas.

Wyoming’s PM-10 Group II Area SIP

The Lander, Wyoming area has been
clagsified as a Group II area for PM-~10.
On March 14, 1989, the State submitted a
Committal SIP for this area which
addresses EPA's Group II SIP
requirements by committing Wyoming to
the following actions: :

A, Gather ambient PM-10 data, at
least to an extent consistent with

_minimum EPA requirements and
guidance. The State began to monitor for-

PM-10 in January 1985; and has
committed to continue monitoring in the
Committtal SIP. There are two PM~10
monitoring sites and one TSP monitoring
site operating in Lander. One of the PM-
10 monitors is operated on an every-
other-day schedule while the other PM-
10 monitor is operated every sixth day.
The TSP site is operated on an every

sixth day schedule. The Lander PM-10
monitoring network design and coverage
have been reviewed, and were approved
by the Region VIII Envirenmental
Services Division on March 30, 1989.

B. Analyze and verify the ambient
PM-10 data and report 24-hour PM-10
NAAQS exceedances to the Regional
Office within 45 days of each
exceedance.

C. When two verifiable 24-hour
NAAQS exceedances becomes

. available or when an annual arithmetic

mean above the level of the annual PM-
10 NAAQS becomes available,
‘acknowledge that a nonattainment
problem exists and immediately notify
the Regional Office.

D. Within 30 days of the notification
referred to in “C.” above, or by
September 1, 1999, whichever comes
first, determine whether the existing SIP
will assure timely attainment and
maintenance of PM-10 standards, and
immediately notify the Regional Office.

E. Within six months of the
notification referred to in “D.” above (if
necessary), adopt and submit to EPA &
PM-10 control strategy that assures
timely attainment and maintenance
within a period of three years from
approval of this committal SIP.

Final Action

EPA is approving the PM-10 SIP for
the Wyoming Group IIT areas and the
PM-10 Committal SIP for the Lander,
Wyoming Group II area because these
SIPs meet the appropriate EPA
requirements.

Nothing in this action should be
construed as permitting, allowing, or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
techmical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 10, 1990. This
action may not be challenged later in
proceedings to enfore its requirements.
(See section 307(b}(2).)

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Table 2
and 3 SIP revisions (54 FR 2222} from the
requirements of Section 3 of Executive
Order.12291 for a period of two years.
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List of Subjects in 40 CFR Part 52

Air pollution control, Particulate
matter, Sulfur oxides.

Note.—Incorporation by reference of the
State Implementation Plan for the State of
Wyoming was approved by the Director of
the Federal Register on July 1, 1982.

Dated: June 15, 1820.
James J. Scherer,
Acting Regional Administrator.

40 CFR part 52, Subpart ZZ, is
amended as follows:

PART 52—[AMENDED]

Subpart ZZ—-Wyoming

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

2. Section 52.2620 is amended by
adding paragraph (c)(20) as follows:

§ 52.2620 Identification of plan,

(C] LI )

{20) A revision to the SIP was
submitted by the Administrator of the
Wyoming Air Quality Division on March
14, 1989, to address the Group Il PM-10
SIP requirements and Group II PM-10
SIP requirements for Lander, Wyoming.

(i) Incorporation by reference.

(A) Amendments to the Wyoming Air
Quality Standards and Regulations:
section 2 {Definitions) (a)(xxx), section 3
(Ambient Standards for Particulate
Matter} (a), section 20 {Air Pollution
Emergency Episodes) {b}(ii), section 21
(Permit Requirements for Construction,
Medification, and Operation) (c){ii) and
section 24 (Prevention of Significant
Deterioration) (a){xx)(A),
(b))E)VI)(1.)(c.)(f.)(h] & (1.), (b)(iii),
(b)(iv), (b)(viii), and (b)(xii)(D}E)(F) &
(G), effective February 13, 1989.

(B) March 14, 1989 letter from Charles
A. Collins, Administrator of the
Wyoming Air Quality Division to James
]. Scherer, EPA Region VIII Regional
Administrator, identifying the effective
date of the above regulation
amendments.

" [FR Doc. 9015962 Filed 7-9-90; 8:45 am])
BILLING CODE 6560-50-M

40 CFR Part 81
[FRL-3808~4])

Designation of Areas for Air Quality
Planning Purposes; Attainment Status
Designations, Ohio

AGENCY: United States Environmental
Protection Agency (USEPA).

ACTION: Notice of Final Rulemaking.

SUMMARY: In a February 14, 1989 (54 FR
6733) Federal Register notice, USEPA
proposed to disapprove a request from
the State of Ohio to revise the
attainment status designations for
Maboning and Trumbull Counties in
Ohio at 40 Code of Federal Regulations
(CFR) 81.336 from nonattainment to
attainment relative to the ozone
National Ambient Air Quality Standard
{NAAQS).

Today, USEPA is disapproving the
Ohio Environmental Protection Agency's
(OEPA) request to redesignate
Mahoning and Trumbull Counties to
attainment for ozone because the area
does not meet all of the requirements for
a redesignation to attainment.

EFFECTIVE DATE: This final rulemaking
becomes effective on August 9, 1990.

ADDRESSES: Copies of the redesignation
request, technical support documents
and the supporting air quality data are
available at the following address: U.S.
Environmental Protection Agency,
Region V, Air and Radiation Branch
(5AR-26), 230 South Dearborn Street,
Chicago, Illinois 60604.

Copies of the supporting materials are
also available at: Ohio Environmental
Protection Agency, Office of Air
Pollution Control, 1800 Water Mark, P.O.
Box 1049, Columbus, Ohio 43266-0149.

FOR FURTHER INFORMATION CONTACT:
Uylaine E. McMahan, Air and Radiation
Branch (5AR-26), U.S. Environmental
Protection Agency, Chicago, Illinois
60604, (312) 886-6031.

SUPPLEMENTARY INFORMATION: Under
section 107(d) of the Clean Air Act
(CAA), the Administrator of USEPA has
promulgated the NAAQS attainment
status for all areas within each State.
For Chio, see 43 FR 8962 (March 3, 1978),
43 FR 45993 (October 5, 1978), and 40
CFR 81.336. These area designations are
subject to revision whenever sufficient
data become available to warrant a
redesignation. Mahoning and Trumbull
Counties, Ohio were designated as not
attaining the ozone standard on the
basis of a measured violation of the
ozone NAAQS.! For areas designated

1 The NAAQS for ozone is defined at 40 CFR part
50. The ozone NAAQS is violated when the annual
average expected number of daily exceedances of
the standard (0.12 parts per million (ppm), 1-hous-
average) is greater than one {1.0). A daily
exceedance occurs when the maximum hourly
ozone concentration monitored during a given day
exceeds 0.124 ppm(See “Guideline for the
Interpretation of Ozone Air Quality Standard.”
EPA-450/4-79-003, which has been included in the
record for this rulemaking action). The expected
number of daily exceedances is calculated from the
observed number of exceedances by making the
assumption that-non-monitored days (invalid or
incomplete data) have the same fraction of daily
exceedances as observed on monitored days {EPA-
450/4-79-003).

nonattinment for ozone, a revised ozone
SIP was required which satisfies the
requirements of section 110{a) and Part
D of the CAA. including providing for
attainment and maintenance of the
ozone NAAQS.

Redesignation Request

On March 1, 1985, pursuant to section
107(d)(5) of the CAA, the OEPA
requested that Mahoning and Trumbull
Counties be redesignated to attainment
for the ozone NAAQS. The OEPA
submitted air quality data and several
“Reasonable Further Progress” (RFP)
reports as evidence that the
implemented volatile organic compound
(VOC) emission reductions are
responsible for the observed air quality
improvement in Mahoning and Trumbull
Counties.

As it applies to Mahoning and
Trumbull Counties, USEPA's policy is to
not redesignate an area to attainment if
either violations of the standards are
found in it or emissions from it
contribute to violations downwind.2 On

2 Specific criteria for ozone redesignation reviews
are given in the following USEPA memoranda:

1. December 7, 1979, from Richard G. Rhoads te
the Directors of Air and Hazardous Materials
Divisions, Region I-X, Subject: Criteria for Ozone
Redesignation Under Section 107,

2. April 21, 1983, from Sheldon Meyers to Director
of Air Management Divisions, Subject: Section 107
Designations Policy Summary.

3. December 23, 1983, from G.T. Helms to Chiefs
of Air Programs Branches, Region I-X, Subject:
Section 107 Questions and Answers,

4. April 6, 1987, from Gerald A. Emission,
Director, Cffice of Air Quality Planning and
Standards, to the Air Division Directors, Subject:
Ozone Redesignation Policy. )

The general USEPA policy relevant to ozone
redesignation requests is summarized as follows:

1. Generally, the most recent 3 years of quality
assured ozone monitoring data are to be considered.
The ozone standard cannot be violated at any of the
monitoring sites. If 3 years of data are not available,
the most recent 8 quarters may be considered as
support for a redesignation to attainment provided
no exceedances have occurred.

2. The designation given for an area generally
applies to whole counties.

3. Urban areas should have a single designation,
with the designated area including the entire
urbanized area and fringe areas of development.
The designation should be based on data from the
worst case downwind monitor.

4. The nonattainment area should be of sufficient
size to include all significant impacting volatile
organic compound {VOC) emission sources.

§. For an area to be redesignated to attainment,
the area must have an implemented State
Implementation Plan (SIP) which USEPA has fully
approved. :

For a more detailed discussion of USEPA's
redesignation policy and of ozone formation and
transport, see 53 FR 52727 (December 29, 1988),
which proposed to disapprove lllinois’ requested
redesignation of Kane and Dupage Counties to
attainment for ozone. Also see 54 FR 32078 {August
4, 1989}, ]
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February 14, 1989, USEPA proposed to
disapprove this redesignation request
because of recent violations of the
ozone NAAQS monitored at Farrell,
Pennsylvania. Farrell, Pennsylvania is
adjacent to Mahoning and Trumbull
Counties which are upwind from Farrell,
i.e. emissions from Mahoning and
Trumbull Counties adversely impact
Farrell.? :

During the public comment period of
the February 14, 1989, notice, USEPA
received several comments. These
comments and USEPA responses are
discussed below.

Comment: A commenter notes that the
State of Ohio submitted its
redesignation request for Mahoning and
Trumbull Counties on March 1, 1985.
The commenter alleged that the CAA
(sections 107{d)(2) and 107(d}(5))
requires the USEPA to act on this
redesignation request within 60 days of
its submission. In addition, the
Administrative Procedure Act {section
6(a)) required the USEPA to act within a
reasonable time. Nonetheless, the
USEPA did not act on the redesignation
request for almost 4 years, violating the
requirements for expeditious action.

The USEPA is not permitted to profit
from its breach of its statutory duties to
act within 60 days or in a timely manner.
This is a central theme of a line of legal
cases beginning with Duguesne v.
USEPA, in which the Court held that a
failure by the USEPA to act on a SIP
revision within the time specified by
section 110(a) of the CAA bars the
USEPA from enforcement of the
unrevised SIP. The USEPA may not
violate its own statutory obligations
with impunity, and where such
violations exist, the courts may act in a
way necessary to ensure that the
interests of States and the regulated
community are not prejudiced thereby.
This point was made explicitly in NRDC
v. USEPA, wherein the Court held that
the remedy for an agency violation of its
statutory duties was to put the parties,
as nearly as possible, in the position
they would have been in if the USEPA

% In addition to the violations of the ozone
NAAQS monitored downwind from Mahoning and
Trumbull Counties at Farrell, recent violations were
also monitored upwind in Portage and Stark
Counties. The monitored violation upwind in
Portage County implies the possibility of
unmonitored violations also occurring downwind
within Trumbul! County. Similarly, the violation in
Stark County implies the possibility of violations
downwind in unmonitored portions of Mahoning
County. (USEPA recognizes that there currently is a
monitor in downtown Youngstown in Mahoning
County. which has not monitored a violation.
However, due to the suppression of ozone by
nitrous oxides in an urban area, e.g.. downtown
Youngstown, ambient concentrations measured by
this monitor will not represent the worst case
concentrations in the Mahoning and Trumbull area.)

had complied with its'statutory duties,
The State of Ohio was entitled to
USEPA action within 60 days or a
reasonable time after its submission.
Putting the State in the position it would
have been in if the USEPA had afforded
it this right requires the USEPA to
consider only the facts as they existed
at the time of the redesignation request
submission. The data existing at that
time showed no violation of the ozone
standard in Mahoning and Trumbull
Counties.

Response: Section 107(d) of the CAA
does not impose a 60 day timeframe or
limit for responding to a redesignation
request. The 60 day timeframe for
USEPA action set forth in section
107(d)(2) applies only to the "list under
paragraph 1 of this subsection.”
Paragraph 1 deals only with the initial

" promulgation of air quality control

regions. The subsequent redesignation
of these regions is addressed by section
107(d)(5), which is silent as to any
deadline for USEPA action.

Although the Administrative
Procedure Act requires action by an
agency in a reasonable time, it does not
specify a deadline for such action. The
Administrative Procedure Act, therefore,
does not provide a test to measure
USEPA's timeliness in this case.

USEPA has certain internal guidelines
on appropriate timeframes for _
rulemaking action. See, generally, 55 FR
5824, 5826-5828 (1990). In fact, however,
USEPA has found that in many cases
involving SIP disaprovals containing
major issues of national policy, it often
takes significantly longer to process SIP
actions, and USEPA does not '
necessarily consider such additional
time unreasonable. Because the
Administrative Procedures Act does not
define the reasonable time for agency
action, each case must be evaluated on
its own merits to determine whether the
agency acted within a reasonable time.
Further, nothing in section 107(d) bars
USEPA from taking action on a
redesignation request at any time, based
upon the information available to the
agency at the time it acts. Even if

. USEPA had missed a required deadline

for acting, the agency simply could not
approve a redesignation request that
fails to comply with all relevant agency
guidance concerning redesignations.
Comment: A commenter states that
Trumbull County should be redesignated
to attainment whether or not the
redesignation of Mahoning County is
approved or disapproved. The
commenter.notes that USEPA had
earlier rejected requests to redesignate
Trumbull County to attainment for
ozone based solely on assumed negative

air quality impacts from Youngstown.
Since that time, however, Youngstown
itself has been shown to be attaining the
standard. : :

Response: USEPA’s current ozone
redesignation policy, as discussed in
more detail in the June 2, 1987, technical
support document (TSD}, requires an
urban ozone nonattainment area, such
as in the case of the Youngstown area,
to include, at a minimum, the urbanized
area as defined by the United States
Bureau of Census, the adjacent fringe
areas of development, and adjacent
areas containing significant precursor
sources (sources of VOC and oxides of
nitrogen (NO,)). :

Trumbull County contains a portion of
the Youngstown urbanized area as
currently defined by the United States
Bureau of Census. In addition, Trumbull
County also contains significant
precursor emission sources. Based on
these factors, Trumbull County must be
included with Mahoning County in the
same ozone nonattainment area.

- Moreover, as described above, the

designation for the Youngstown
urbanized area must be based on
violations of the standard monitored
both in Youngstown or violations
monitored downwind of Youngstown
that are exacerbated by emissions from
sources in the Youngstown area.
Comment: A commenter states that
the USEPA may not lawfully refuse to
redesignate an area in one State based
on data obtained in another State. The
USEPA can not use data collected in
Pennsylvania to disapprove Ohio's
redesignation request. USEPA's refusal
to approve the redesignation of
Mahoning and Trumbull Counties on the
basis of data collected in Farrell,
Pennsylvania would only be legally
defensible if Mahoning and Trumbull
Counties, Ohio and Mercer County,
Pennsylvania were part of a single
ozone nonattainment area. The USEPA,
however, can not support this
conclusion because: (1) Mercer County
is currently designated as attainment for
ozone, indicating it is not part of a larger
nonattainment area; and (2) the concept

of an interstate nonattainment area is

inconsistent with the structure and

" language of the CAA. Under the CAA,

each State is charged with the
responsibility of achieving the NAAQS
within'its borders. While pollution may
not respect State lines, Congress does;
and in enacting section 126 of the CAA,
Congress has provided a procedure for
addressing the situation which exists in
the Youngstown/Mercer County area.
USEPA's power to impose emission
control limits more stringent than
necessary to attain the NAAQS in a
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State where a source is located is
dependent on: (1) a petition from
another State claiming a trans-boundary
pollution impact; and (2) a finding by the
Administrator, after public hearing, that
the source{s).in the originating State are
in fact preventing attainment in the -
downwind impacted State. Neither of
these criteria is met in this case. By
retaining the nonattainment designation
for Mahomng and Trumbull Counties,
the USEPA is lllegally seeking to impose
on all sources in these counties emission
control requirements more stringent
than necessary to attain the NAAQS in
Ohio.

Response: USEPA's interpretation of
Section 126 of the CAA is that it is
mainly applicable in cases where
modeling or other similar analysis
techniques can be used to show that
single sources or a relatively small
number of stationary sources are the
primary cause of NAAQS violations
across State lines. Because Ozone is
formed as the result of emissions from
many sources, stationary and mobile, in
an urban source area, and can not
generally be shown to result solely or
principally from single stationary source
emissions, Section 126 may be difficult
to apply in the ozone context. Although
.the State of Pennsylvania could petition
the Administrator under Section 126
relative to the Youngstown/Mercer
ozone problem, this right does not
preclude USEPA from using interstate
data in determining whether it is .
appropriate to redesignate an area.*

USEPA’s policy calls for the
consideration of all relevant ozone and-
emissions data in redesignation reviews.
Because the formation and transport of
ozone does not respect State
boundarles, it is technically correct and
in keeping with USEPA’s policy to
consider the ozone data without regard
to State boundaries. .

With regard to the designation of
Mercer County, the USEPA is
constrained by a decision from the
Seventh Circuit Court of Appeals, i.e.,
Bethlehem Steel v. USEPA, 638 F.2d 944
(1983), from unilaterally redesignating
an area withcut an initial State request
or Congressional directive. The USEPA,
however, can use relevant ozone data
from all types of areas, whether
designated attainment or nonattainment,
when reviewing a State’s redesignation
request. The attainment status of Mercer
County does not constrain the USEPA
from considering its data when
evaluatmg the attamment status of

. Similarly. see Sect_ion 110{a}{2)(E} of the CAA.
which requires a SIP to contain adequate meagures
to insure compliance with the interstate pol!ution
abatement-requirements of Section 128.

neighboring Mahoning and Trumbull
Counties, which were assumed in the
proposed rulemaking to be the logical
source area for the observed ozone

" standard violation in Mercer County.

This is-based on the prevailing warm
weather (ozone conductive) winds in the
upper midwest, which typically blow
from the quadrant bounded by the
directions south and west. The Farrell
site is downwind from Mahoning and/or
Trumbull Counties on these days.

Section 107(d) of the Act calls for the
States to identify and USEPA to
subsequently designate those regions, or
portions thereof, that do not meet the
NAAQS. Thus, it is within USEPA's
authority to designate Mahoning and
Trumbull Counties as a portion of a
larger region including Mercer and
Portage Counties that as a whole
exceeds the NAAQS. Further, section
171(2) of the Act defines nonattainment
areas as any areas shown by monitoring
data to exceed the NAAQS, whether or
not designated under section 107{d). The
fact that Mercer County is not
designated nonattainment under section
107(d), therefore, does not preclude
USEPA from relying on monitoring data
from this county in concluding that
Mahoning and Trumbull Counties
should maintain their nonattamment
status.

Comment: A commenter states that
the Farrell, Pennsylvania ozone data
should not be considered in this case

because the validity of the ozone data

for this site could not be independently
verified. Because the State of
Pennsylvania does not maintain daily
monitor zero and span check data after
the-State has completed the quality
assurance of the data, the commenter
was unable to independently ascertain
the quality of the high ozone
concentrations in question. The
commenter goes on to state that: (1) the
USEPA is not entitled to a presumption
of data quality assurance because the
USEPA did not itself collect, originate,
and quality assure the data; {2) the
public is entitled under the
(Administrative) Procedure Act to an
opportunity to review, and if
appropriate, rebut the validity of data
central to USEPA's action; and {3) even
if the USEPA can assume the data were
quality assured because Pennsylvania
followed its established procedures,
these procedures allow an uncertainty
range of 20 percent of the monitor span
value, and this data:uncertainty range
would imply that ozone concentrations
monitored to have been above the
standard {up to a monitored
concentration of 0.150 parts per million)
may have actually been below the ozone

standard exceedance level of 0.125 parts
per million, one-hour averaged. Finally,
the commenter notes that although the-
USEPA assumed the Farrell,
Pennsylvania data were quality aesured
by Pennsylvania, no evidence exists in
the rulemaking record to show this was
indeed the case.

Response: The fact that Pennsylvania
had quality assured the high 1988 ozonée
concentrations was established in
telephone conversations between
Regions Il and V of the USEPA and in’
conversations between Region IlI and
the State of Pennsylvania prior to the
publication of the proposed rulemaking.
Although these conversations were not
explicitly documented in the record of
USEPA's proposed rulemaking, this dees
not invalidate the data or preclude their
use in rulemaking. It should be noted the

. peak ozone data have been subjected to

the quality assurance reviews of the
State of Pennsylvania and USEPA and
are now recorded in USEPA’s
Aerometric Information Retrieval
System (AIRS). The quality assured data
in AIRS continue to show five ozone
standard exceedances in 1988 at the
Farrell, Pennsylvania site.

The commenter places significant
emphasis on the lack of day-specific
zero and span check data. Although
these data do provide some useful
information on the performance of a
monitor, the more indicative and
important quality assurance data are
those collected during site visits, when
multi-point precision checks are
conducted, and during site audits, both
of which make use of calibrated,
certified external ozone calibration
sources. The records for site visits and
non-USEPA audits are maintained by
the States. Records of USEPA audits are
maintained by the USEPA, Copies of the
USEPA audit reports for the Farrell site
have been requested from Region III to
supplement the rulemaking record for
the final rulemaking. The State of
Pennsylvania was requested by the
USEPA to certify the quality of the peak
1988 concentrations in writing for the
final rulemaking record. That
certification has been submitted to the
USEPA.

The fact that the USEPA does not
itself quality assure the data at all levels
of the quality assurance process does
not invalidate the data. The State of
Pennsylvania, like most other States,
collects and quality assures the data
using procedures approved by the
USEPA. The USEPA delegated to the
State the authority to perform this
function. It should be noted that the
USEPA does conduct periodic audits of
monitoring sites and State monitoring
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procedures. Such an audit has been
conducted for the Farrell site. A June 15,
1989, telephone conversation between
Regions III and V discussing this issue
indicated that the Farrell monitor
passed this audit examination.
With regard to the claim that the data
could be as much as 20 percent in error
with no actual ozone standard ,
exceedances having actually occurred,
several points can be raised. First, the
State monitoring procedures
documented along with the commenter's
comments show that a 20 percent
tolerance is allowed only at low scale
deflections of 20 percent of the scale or
. less. Only a 15 percent tolerance is
allowed at scale deflections above this
level. In other words, a 20 percent
tolerance is only allowed at lower ozone
concentrations where a small

- concentration error is a higher i
percentage error. Second, in practice,
much lower ozone concentration errors
are actually experienced. Multi-point
precision checks typically show errors
to be five percent or less throughout the
upper concentration range of monitored
concentrations. The third quarter 1988
audit report for the Farrell ozone
monitor (this report was included in the
commenter’'s submission) showed an
overall muilti-point precision error
margin of only one percent. Finally, even
if the data had a larger error range in
practice, it must be remembered that the
errors could act to either artificially
lower or raise the monitored
concentrations. As the commenter
states, some concentrations could be
overestimated. Other concentrations,
however, could be underestimated. This
means that some concentrations
measured just below the standard could
have actually been standard
exceedances and other concentrations
monitored to have been above the
standard could have actually been
higher. Although some measurement
error is inherent in any set of monitored
concentrations, the USEPA does not
connect regulatory significance to
monitoring error uncertainy provided
monitor audits, and precision checks
show the errors to be within tolerable

margins.

Comment: A commenter states that by
1986 the Youngstown monitor had
exhibited 5 years of violation-free data
and that the VOC emission reduction -
achieved in Mahoning and Trumbull
Counties by this period was more than
sufficient to explain the attainment of
the ozone standard. These facts alone
should adequately support a
redesignation to attainment.

Response: Again, as stated above.
"USEPA's redesignation policy requires

that all relevant data must be
considered during the review of a
redesignation request. The current data
show a violation of the ozone standard
in Farrell, Pennsylvania that may be
attributed in part to emissions in-:
Mahoning and Trumbull Counties. The .
USEPA cannot ignore these data. -
Redesignating Mahoning and Trumbull
Counties to attainment could jeopardize
future efforts to achieve attainment of
the ozone standard in Mercer County,
Pennsylvania. Regardless of what VOC
emission reductions have already been
achieved in Mahoning and Trumbull
Counties, additional reductions may be
necessary to achieve full attainment and
maintenance of the ozone standard in
the future. Maintaining the
nonattainment status of Mahoning and
Trumbull Counties assures the
continued implementation of part D of
the CAA and, therefore, more certain.
and extensive emission control
requirements and analysis of ongoing
nonattainment problems.

With regard to the Youngstown ozone
monitoring data, it should be noted that
the previous TSDs addressed the fact
that the USEPA believes the
Youngstown moriitor is not adequately
placed to find the peak ozone
concentrations in the Youngstown area
and its downwind environs. The monitor
is placed near downtown Youngstown,
where higher NO, emissions from -
mobile sources are expected to scavenge
ozone. Higher ozone concentrations are
expected to occur further downwind of
the urban core. The USEPA has
previously and repeatedly requested the
State of Ohio to locate an ozone monitor
further downwind of Youngstown. The
State has not complied with this request.

Comment: A commenter states that
the ozone data collected in Farrell
during the summer of 1988 do not
provide a rational basis for disapproving
the redesignation of Mahoning and
Trumbull Counties. The commenter
argues that 1988 was an abnormally |
warm year and, as such, was overly
conducive to ozone formation. Despite
this fact, the Youngstown data showed
no violation of the ozone standard.

Response: As noted above, the lower -
ozone concentrations monitored at the
Youngstown monitor may be questioned
on the basis of the poor placement of the
monitor in an area with expected lower
ozone concentrations, With regard to
the warm nature of 1988, USEPA’s ozone
designation policy does recommend the
consideration of 3 years of data to
average out some of the effect of
exceptional meteorological conditions.
The Farrell site, however, monitored five
exceedances, and, therefore, even when

determined on a 3 year basis, a violation
of the standard was monitored.

Further, the CAA does requires that
an area must be brought into attainment
and maintenance of the standard
irrespective of meteorology. Since high
ozone concentrations are inherently tied
to high temperatures and other ozone
conducive meteorological conditions as
well as to ozone precursor emissions,
some consideration must be given to
concentrations monitored during ozone
conducive periods as well as to ozone
levels during less conducive periods.
There is no way of assuring that
conditions in 1988 will not be repeated
in the near future. It should be noted
that 1983 and 1987 were also years in

 which ozone conducive conditions

frequently occurred in the upper
Midwest.

Comment: Having argued against
USEPA's consideration of the Farrell
ozone concentration data, a commenter
states that the only remaining basis the
USEPA has ever articulated for not
approving the redesignation of
Mahoning and Trumbull Counties is a
claim that Ohio has not fully
implemented its current SIP. Three
source facilities were found to be out of
compliance with existing reasonably
available control technology (RACT)
regulations during the technical reviews
of the redesignation request. The
commenter argues this rationalization is
inconsistent with the CAA, the ozone
NAAQS, and USEPA's redesignation

“policy. Along this line, the following

arguments are made:

(1) Section 171(2) of the CAA defines
a nonattainment area as an area which
is shown to exceed the NAAQS.
Although the USEPA has some
discretion to define the method for
making the showing of exceedance of
the NAAQS, it can not lawfully use that
discretion to prescribe a criterion which
has no bearing in the attainment issue
itself. A showing that an area will attain
and maintain the NAAQS is not a -
function of individual source compliance
but rather of the area wide precursor
emissions. At the time of the submission
of Ohio’s redesignation request, the
State showed that a 10,000 tons per year
growth cushion existed in the area's

- total VOC emissions level (the area’s

VOC emissions total was more than
10,000 tons per year less than the
attainment level established in the 1979
SIP revisions).

(2) The full compliance reqmrement is
inconsistent with-40 CFR part 50.9 (the -
definition of the ezone the NAAQS),
which states the ozone standard is
attained when the expected number of
days per calendar year with maximum
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hourly concentrations above 0.12 parts
per million is equal to or less than one.
Nowhere in this standard is there any
requirement that all sources be in
compliance with regulations.

(3) Requiring that all sources be in
compliance with regulations is
inconsistent with the April 21, 1983,
Sheldon Meyers redesignation policy
memorandum, which is the policy .
memorandum upon which the full
compliance requirement is supposedly -
based. Nowhere in the Meyers’ policy
memorandum is there a suggestion that
evidence of an implemented control
strategy is required when the most
recent 3 years of data are considered.
Such evidence is required as a surrogate
for the lack of air quality data when less
than 3 years of ozone data are
considered. Even when less than 3 years
of data are consndered the polxcy does
not gtate that “every” source in an area
must be in compliance in order to
demonstrate that a SIP has been
implemented. The policy simply requires
that where less than 3 years of data are
considered, the basic SIP strategy must
be shown to be sound and it must be
demonstrated that actual, enforceable
emission reductions are responsible for
the observed air quality
improvement.This interpretation of the
Meyers’ policy memorandum is
consistent with the definition of the
ozone NAAQS.

(4) Between 1983 and 1986, the USEPA
. acted on dozens of redesignation
requests. In not one of these notices did
the USEPA ever disapprove an
attainment designation request because
one or more sources in an area were out
of compliance with applicable SIP limits.
In the bulk of these notices, the
“implemented SIP” requirement was
satisfied simply by a showing that
federally approved RACT regulations
were in place (fully adopted) and not
that all sources were in compliance. An
example (51 FR 40803) is given showing
that an area was approved for
redesignation to attainment for ozone
where RACT implementation was
anticipated and, therefore, not yet fully
implemented.

(5) USEPA's claim in the case of
. Mahoning and Trumbull Counties that
the need for full RACT implementation
is simply a revised interpretation of the
April 21, 1983, policy memorandum is an
incorrect, misleading statement. It is
~ actually a wholesale revision of the
policy, which occurred after the
submittal of Ohio’s redesignation
request. This veiw is supported by’
language in USEPA’s June 2, 1987, TSD.
USEPA’s claim in the June 2, 1987, TSD
that Regional confusion over the

redesignation policy caused some earlier
rulemaking to be made without
consideration of full RACT
implementation fails in the light of the
fact that USEPA Headquarters reviewed
the earlier rulemaking actions without
raising the compliance issue. The policy
clearly changed in 1987. Whatever the
genesis of this revised policy may have
been, it is inappropriate to apply this
revised policy retroactively to a
redesignation request that had been
pending before the USEPA for 2 years
before the revised policy was first
articulated. as indicated in other
rulemaking (January 19, 1989, 54 FR
2214), the USEPA recognizes that such
retroactive application of policies
developed after the submittal of State
requests involves a basic question of
fairness. The rulemaking concluded
these State submittals should be
grandfathered from the effects of
subsequent USEPA policy changes.
Response: (1) Sections 171(2) and
107(d) of the CAA provide the basic
definition of the term “nonattainment
area” and indicate which parts of the
CAA (Parts C and D) are invoked when
an area is classified as attainment
{covered by Part C) or nonattainment
(covered by. Part D). These sections offer

little specific direction in the criteria for -

designating areas. The USEPA has,
therefore, developed policy to fill the
guidance gaps left by the CAA. '
Since sections 107(d) and 171(2) refer
to areas that exceed, or do not meet, the

- NAAQS, USEPA believes that Congress

would not have intended USEPA to
redesignate an area absent assurance
that the area would continue to meet the
standard. Thus, USEPA requires, in
addition to monitoring data showing no
violations, that a SIP be in place-and
fully approved for the area, that the SIP
generally be implemented, and that
permanent documented reductions
account for the decrease in emissions
resulting in attainment. These additional
requirements are necessary to insure
that the attainment status will be
maintained.

Beyond that, USEPA has in the past
referred to a requirement that all
'sources be in full compliance with all.
SIP provisions. Commenters took i issue
with this suggested additional
requirement. USEPA need not now
address the potential need for full SIP
complaince prior to redesignation
becuse in this case USEPA is
disapproving the redesignation request
on the basis of air quality data showing
violations of the NAAQS. USEPA,
therefore, clarifies that it is:disapproving
this redesignation solely on air quality
grounds, and is taking no further

position at this time on the need for full
SIP compliance.

"With regard to the claim that the SIP
Implementation has resulted in a 10,000
ton VOC per year growth cushion, a
number of points are appropriate. First,
the USEPA has raised the question of
the inadequacy of the Youngstown
ozone monitor for detecting peak ozone
concentrations in the areas downwind
of Youngstown. Because higher ozone
concentrations than those monitored in
downtown Youngstown (the current’
monitoring area) are expected further
downwind of Youngstown and because
the 1979 SIP revision was based on the
downtown monitoring data, one may
question the adequacy of the
Youngstown SIP to attain and maintain
the ozone NAAQS downwind of
Youngstown. Second, given the
previously noted implications of the
Farrell ozone standard violation (see the
comments and responses below), one
must also question the adequacy of the
Youngstown ozone SIP to attain and
maintain the ozone NAAQS in the entire
affected area. An emissions growth
cushion would not exist in the
Youngstown area as claimed by the
commenter. To the contrary, additional
emission reduction would be required to
attain the NAAQS.

" (2) The definition of the ozone
NAAQS given in 40 CFR Part 50.9 only
gives the magnitude of the ozone
standard and the monitoring data
criteria for determining when the
standard is violated. The definition of

. the NAAQS does not relate to other

criteria for the redesignation of an area
and, as such, is an imcomplete policy for
judging the adequacy of a redesignation
request.

{3) This clarification concemmg
requisite number of years of data did
not effect the requirement for evidence
of SIP approval and implementation. As
to whether evidence of SIP

_implementaion must include evidence of

full compliance by all affected sources
USEPA has stated above that it need not

_ address that issue in this time..

(4) Some redesignation requests were

. approved between 1983 nd 1986 without

the adequate consideration of control
strategy implementation: This fact was
noted in a June 2, 1986, memorandum

“from G.T. Helms. This memorandum

required future redesignation .
rulemaking to address the requirement
for SIP implementation as a condition
for redesignation to attainment. USEPA
now check rulemaking to make sure this
requirement is addressed. Again,
USEPA is not addressing here whether
the SIP implementation requirement can
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be satisified without evidence of full
compliance by all sources.. :
(5) Whether the ozone policy has
changed since the April 21, 1983,
redesignation policy was released or
dfter the submittal of Ohio’s ozone
redesignation policy has no bearing on
USEPA's application of current
redesignation policy to older submittals.
Under USEPA's current grandfathering
policy (June 27, 1988, memorandum from
Gerald A. Emison, subject:
*Grandfathering” of Requxrements for
Pending SIP Revisions” grandfathering
is not appropriate if a requested action
could permanently foreclose the
continued use of the provisions and/or
sanctions of Part D of the CAA. The
USEPA has, in fact, determined that
grandfathering is inappropriate in the
case of ozone redesignations to
attainment for this reason. .
Comment: Two commenters disagreed
.with USEPA's assumption that Farrell,
Pennsylvania is located where one
might expect the peak ozone impacts of
the emissions from the Youngstown
area. Both commenters submitted day-
specific meterological data for the
exceedance days to show that, on most
of the exceedance days, the ozone could
be attributed to emissions from areas
other than the Youngstown area. Both
commenters used hourly surface wind
data to determine back-trajectories to
origins during the period of 6 am to 9
am. Most of the trajectories do not pass
over Youngstown or even over
Mahoning and Trumbull Counties.
Those trajectories that do pass over
Mahoning or Trumbull Counties do not
have their origins there. Both
commenters argue that the ozone
standard exceedance in Farrell would
"have occurred even without emissions
impact form Mahoning and Trimbull
Counties. Therefore, they conclude that

retaining the nonattainment designation .

for Mahoning and Trumbull Counties
will not provide attainment of the ozone
standard at the Farrell site, and the
Farrell data should not be the basis for
retaining the nonttainment designation
for Mahoning and Trumbull Counties.

Response: USEPA's complete
response to the technical issues raised
by the commentors are contained in
USEPA's August 22, 1989, TSD. USEPA's
general responses follow:

USEPA agrees with the commenters
that surface level trajectories for the
Farrell high ozone days do show that
emissions in the Cleveland and
Pittsburgh areas may have contributed -
significantly to the Farrell ozone

. standard exceedances. The submitted
data, however, do not provide
conclusive proof that emissions from
Mahoning and Trumbull Counties did

not contribute to ozone standard
exceedances at the Farrell site. In fact,
USEPA's analysis of the commenters’
trajectories show that some originate in
Mahoning and Trumbull Counties and -
that others pass over them prior.to ..
impacting the Farrell monitor. .- = .
Obviously, emissions from sources in’
Mahoning and Trumbull Counties on
these days impact the Farrell monitor.

Additionally, both commenters only
addressed surface level transport.
Ozone formation and transport occurs
over three dimensions at multiple
altitude levels with transport between
levels as well as horizontally. The
commenters did not consider winds/
transport aloft. As is often observed,
wind aloft can differ significantly in
both direction and speed from those at
the surface. Until such winds aloft are
considered, one cannot rule out impacts
of Youngstown emissions on Farrell
ozone concentrations.

Plus, both commenters failed to
consider wind speed and wind/direction
fluctuations with time in the:
development of the single line

trajectories. Such fluctuations, when

considered, would result in emissions
from sources from a much larger area
adversely impacting the monitor than-
those implied by the single line
trajectories. In a back-trajectory .
analysis, as one marches backward in
time, the size of the possible source area
widens and deepens. Taking this into
consideration, one must elevate the
importance of Mahoning and Trumbull
Counties’ impacts on high ozone
concentrations at the Farrell site for 6 of
the exceedance days {July 25, 1986, June
25, 1987, and July 5, July 7, July 29, and
August 2, 1988). Thus, as discussed
above, emissions from these two
counties do contribute to the
exceedances monitored at Farrell, and it
is appropriate to retain these counties’
nonattainment designations.

Finally, even if the commenters were
correct and emissions in Mahoning and
Trumbull Counties had little or no
impact on the highest ozone
concentrations monitored at the Farrell
site (which USEPA disagrees with),
USEPA would still have to retain the
nonattainment designations for these
counties based on probable violations
occurring within them. The Farrell
monitor, being located relatively close to
the Trumbull and Mahoning Counties’
borders and bemg less impacted by
local NO, emissions than the
Youngstown ‘monitor, provides the best

" available monitored ozone data .

representative of the unmonitored .
portions of southeastern Trumbull -
County and northeastern Mahoning
County. Considering this factor, it is

probable that the ozone standard
exceedances monitored at Farrell . . -
occurred in portions of Mahoning and: .
Trumbull Counties as well. Based on
this reasoning, these counties should
retain their nonattainment designations,
because USEPA's designation policy
requires areas with ozone standard
violations to retain their nonattainment
designations, regardless of the source of
the emissions causing the ozone -
standard violations.. .

Comment: A commenter states that
the monitored ozone standard
exceedances at Farrell were not caused
by locally generated emissions but by
the weather. It was noted that there was
no change in the area's precursor
emissions between 1987 and 1988 which
could begin to explain the five to ten
fold increase in the number of monitored
exceedances. Use of the 1986 through
1988 average number of exceedances
without adjusting the 1988 data to .
account for 1988's extreme meteorology
would incorrectly penalize the
Youngstown area.

Response: The use of 3 years of ozone
data for each monitoring site is designed
to minimize the impact of year-to-year
variations in meteorology. On the other
hand, no viable data can be simply
rejected on the basis of abnormal
meteorology, and the USEPA has not
accepted previously proposed
temperature based adjustment schemes.
No techmque has been presented which
would give absolute assurances that
ozone conducive conditions would not
occur again in the near future.

From the data provided by the
commenter, it is apparent that 1988 is
very similar to 1983 in terms of peak
temperatures. In 1984, many people
argued that 1983 ozone data should be
ignored or adjusted to account for the
“abnormally” high temperatures of that
year. It was claimed by some people
that the high temperatures in 1983 were
a once in 50-year occurrence.
Nonetheless, such high temperatures
and hlgh ozone concentrations occurred
again in 1988 with only 4 intervening
years of lower peak values. Statistically
derived frequencies of a random -
occurrence do not guarantee it will not
be repeated until some minimum time
has elapsed between occurrences. .
Without such a guarantee, the USEPA
cannot allow exclusion or adjustment of
ozone data to account for “overly
conducive” meteorology.

USEPA's Action
USEPA has ‘determined that vxolﬂhons

. of the ozone NAAQS have been

monitored at a site that may have been
adversely impacted by emissions from
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Mahoning and Trumbull Counties.?
Therefore, USEPA is disapproving -
OEPA's request to redesignate
Mahoning and Trumball Counties to-
attainment for ozone, because of the
monitored violations.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 10, 1990. This
action may not be challenged later in
proceedings to enforce its requ1rements
(See 307(b)(2).)

List of Subject in 40 CFR Part 81 -

Air Pollution control, National Parks,
Wilderness areas.

Authorily: 42 U.S.C. 7401-7642.

Dated: July 3, 1990. -
William K. Reilly,
Administrator. )
[FR Doc. 80-16018 Filed 7-9-90; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 6880]

List of Communities Ellglble for Sale of

Flood Insurance; New Hampshire et al. |

AGENCY: Federal Emergency
Management Agency. FEMA.

ACTION: Final rule.

8 Violations upwind in Portage and Stark
Counties indicate a high probability of unmonitored
violations of the NAAQS in Mahomng and Trumball
Counties as well.

SUMMARY: This rule lists communities -
participating in the National Flood
Insurance Program (NFIP). These
communities were required to adopt
floodplain management measures
compliant with the NFIP revised
regulations that became effective on
October 1, 1986. If the communities did
not do so by the specified date, they
would be suspended from participation
in the NFIP. The communities are now in
compliance. This rule withdraws the
suspension. The communities’ continued
participation in the program authorizes
the sale of flood insurance.

EFFECTIVE DATE: As shown in fifth
column.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: P.O. Box 457, Lanham,
Maryland 20708, Phone: (800) 638-7418.
FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202}
646-2717. Federal Center Plaza, 500 C
Street, Southwest, room 4186,
Washington, DC 20472,

SUPPLEMENTARY INFORMATION: The
NFIP enables property owners to
purchase flood insurance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local floodplain management

measures aimed at protecting lives and

new. construction from future flooding.
In addition, the Director of the Federal
Emergency Management Agency has
identified the Special Flood Hazard
Areas in these communities by
publishing a Flood Insurance Rate Map.
In the communities listed where a flood
map has been published, section 102 of

REGULAR PROGRAM

the Flood Disaster Protection Act of
1973, as amended, requires the purchase
of flood insurance as a condition of
Federal or federally related financial
assistance for acquisition or
construction of buildings in the Special
Flood Hazard Area shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under 5
U.S.C. 553(b) are impracticable and
unnecessary.

(The Catalog of Domestic Assistance Number
for this program-is 83.100 “Flood Insurance.”)

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, to whom
authority has been delegated by the

" Director, Federal Emergency

Management Agency, hereby certifies

. that this rule, if promulgated will not

have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice

_stating the community’s status in the

NFIP and imposes no new requirements
or regulations on these participating
communities.

List of Subjects in 44 CFR Part 64
Flood insurance and floodplains.

' PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,

- Reorganization Plan No. 3 of 1978, E.O. 12127.

2. Section 64.6 is amended by adding
in alphabetical sequence new entries to
the table.

. In each entry, the suspension for each
listed community has been withdrawn,
The entry reads as follows:

§ 64.6 _ List of Eligible Communities.

State. Community name County ComNn(;umty Effective date

Amherst, Town of.........ccco..... Hillsborough 330081 Suspension withdrawn.

.| Antrim, Town of ... ...| Hililsborough ... 330082 - Do.

.| Auburn, Town of .. ..{ Rockingham ... 330176 Do.

.| Bedford, Town of Hillsborough 330083 Do.

..| Berlin, City of Coos ' 330029 . Do.

.| Brookfield, Town of.... Carroll 330179 Do.

.| Ctaremont, City of Sullivan 330154 Do.

..| Cornish, Town of Sullivan 330155 Do.

ing, Town of.......oceeveemereen. Hillsborough ........coccevmeneernnnns 330085 Do.

Stratford 330145 Do.

........ Rockingham........cccememreenrennes 330203 Do.

....................... Rockingham...........veninnes 330130 Do.

Coos 330032 Do.

Rockingham 330132 Do.

Rockingham ... 330133 Do.

Hillsborough 330091 Do.
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ReGULAR PROGRAM—Continued

Community name

County Community

Effective date

.| Jefferson, Town of

Hooksett, Town of........

330115
330033

Merrimack.........owuseessessessssenes ] |
Coos

| Pelhan, Town of .
.| Plainfield, Town o

330100
. 330182
330172
330854
330027
230418 |

230212
230373
230253 |-

230147

: Eagle Lake, Town of

230278
230312
230016
230594

| Washington .........cccnvecrcannnnee
ALOOSLOOK .......cccreareamrrrocrasarnsnand]
Hancock

. F(enchboro, Town of

.| New Limerick, Town of
.| Oakfield, Town of
.| Perry, Town of
.| Saco, City of

.| Smithtield, Town of ......
..| Smyrna, Town of

| Sedgewick, Town of.......

230094

230348

230350

230026

. 230176

Aropstook 230430

Waldo 230260
........... ATDOSIOOK .....c.veeseeersmaassssonsrensd 230432 o
Aroostook ..... 230028 { ......

.| Washington 230319

York 230155

230291

. 230370 .

Aroostook 230034

Oxtord 230340

Waldo 230268

Aroostook 230449

........... ST TeETe T 1o 230211

.......... 4 330095

Hillsborough .......ccoveurveveinennncn

330097 {.......

230042 | ......

S8 FFFFEFPFPFFFTTFFEPREPSPRITEFTETS

Issued: June 26, 1990,
Harold T. Duryee,

Administrator, Federal Insurance
Administration.

[FR Doc. 90-15977 Filed 7-8-90; 8:45 am|
BILLING CODE 6718-03-M

48 CFR Parts 4409, 4415, 4416, 4419,
4426, 4433, and 4452

RIN 3067-AB40

FEMA Acquisition Regulation;
Miscellaneous Amendments

AGENCY: Federal Emerg‘ency
Management Agency (FEMA)

ACTION: Interim rule.

SUMMARY: This interim rule amends the
Federal Emergency Management
Agency Acquisition Regulation
(FEMAAR). The amendments are
intended to update the FEMAAR as a
result of changes in the Federal
Acquisition Regulation (FAR), and to
more fully comply with the requirement
to exclude matters from agency
regulations which are covered in the
FAR. This amendment also implements
changes dealing with FEMA internal or

administrative matters. A detailed
listing of all changes is given below
under the section entitled Background.
DATES: Effective Date: July 10, 1990.
Comments must be received on or
before August 9,1990.

ADDRESSES: Please send comments to
Christine Makris, Chief, Policy and
Evaluation Division, Office of
Acquisition Management, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
Telephone {202) 846-3743.

FOR FURTHER INFORMATION CONTACT:
Christine Makns. Telephone (202) 646~
3743.

SUPPLEMENTARY INFORMATION:

Background

Since the initial issuance of the
Federal Acquisition Regulation (FAR)
numerous Federal Acquisition Circulars
(FACs) have been issued. Due to -
regulatory and statutory changes, as
implemented in FAC 84-1 through FAC
84-46, and upon further agency review
of the FEMAAR as published in the
Federal Register on August 1, 1985, the

FEMAAR is amended as set forth below.
The changes that have been made in the.

material brought forward from the .

FEMAAR can be categorized as required
by statute and regulation, editorial, or
made in the interest of clarity, brevity,
and consistency. Other portions of the
FEMAAR have been made unnecessary
by material written into the FAR and by
changes in agency internal procedures.
The parts of the FEMAAR affected by
this interim rule are as follows: Table of
Content changes; Subpart 4409.4
Debarment, Suspension, and
Ineligibility—administrative revisions;
Subpart 4415.5 Unsolicited Proposals—
clarification made and internal
procedures added; 4415.6 Formal Source
Selection—internal procedures added;
4418.3 Cost-Sharing contracts— ’
clarification added; Subpart 4419.2
Small Business and Small
Disadvantaged Business Concerns—
administrative revision; Subpart 4426.1
Handicapped Discrimination
regulation—Subpart and clause added;
Subpart 4433.1 Protests to the Agency—
internal procedures added; Subpart
4452.2—Consideration and Payment

" (Cost-Sharing) clause (4452.216-70)

added; Accessibility of Meetings,
Conferences and Seminars to Persons
with Disabilities clause (4452.226-01)
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added; Data Rights clauses (4452.233-70
and 4452.239-71) removed.

Impact

FEMA has determined based upon an
Environmental Assessment, that the
interim rule does not have significant
impact upon the quality of the human
environment. As a result, an
Environmental Impact Statement will
not be prepared. A finding of no
significant impact is included in the
formal docket file and is available for-
public inspection and copying at the
Rules Docket Clerk, Office of General
Counsel, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472. The interim rule
does not have a significant number of
small entities and has not undergone
regulatory flexibility analysis.

The interim rule is not a “major rule”
as defined in Executive Order 12291, -
dated February 17, 1981, and hence, no
regulatory analysis has been prepared.

The collection of information in this
interim rule has been submitted for
approval to the Office of Management

and Budget (OMB) under the Paperwork -

- Reduction Act of 1980, as amended, 44
U.S.C. 3501 et seq. Public reporting
burden for the information collection in
clause 4452.226-01, is estimated to
average 3 hours per response. This
includes the time for reviewing
instructions, searching existing data
sources, preparing, reviewing, and

- submitting the plan. Send comments
regarding this burden estimate or any
aspect of the information collection,
including suggestions for reducing the
burden, to Information Collections
Management, Federal Emergency
Management Agency, 500 C Street SW,,
Washington, DC 20472; and to the Office
of Management and Budget, Attention:
Desk Officer for the Federal Emergency
Management Agency, Washington, DC
20503.

Accordingly, title 48 of the Code of
Federal Regulation is amended as set
forth below.

List of Subjects in 48 CFR Parts 4409,
4415, 44186, 4419, 4426, 4433, and 4452

Government procurement.

1. The authority citation for parts
4409, 4415, 4416, 4419, and 4452
continues to read as follows:

Authority: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978.

PART 4409—CONTRACTOR
QUALIFICATIONS

2. Subpart 4409.4, Debarment,
Suspension, and Ineligibility, is
amended by removing “Executive

Administrator” end adding *Chief of
Staff” in the locations listed below:

a. 4409.406-1. :

b. 4409.406-3(a).

c. 4409.406-3(b).

d. 4409.406-3(c).

e. 4409.407-1.

f. 4409.407-3(a).

PART 4415~—CONTRACTING BY
NEGOTIATION

3. Part 4415 is amended as get forth
below:

a. The Table of Contents is amended
by adding subpart 4415.6 to read as
follows: '

Subpart 4415.6—Source Selection

Sec.

4415.612 Formal source selection.
4415.612-70 Scope.

4415.612-71 Key participants,

4415502 [Removed]

b. In subpart 4415.5, remove section
4415.502.

4415.502-70 [Redesignated
8s 4415.505-1}

c. In subpart 4415.5, section 4415.502—
70 is redesignated as 4415.505-1. The
section heading of newly redesignated
4415.505~-1 is revised to read “4415.505-1
Content of unsolicited proposals”.

d. In the first sentence of text in newly
redesignated 4415.505~1, add “{Public
Law 100-404, Section 407)" after the
word “Act”; and after the last sentence
of newly redesignated 4415.505-1, add
“(See 4416.303)",

e. Section 4415.505-2, is added to read
as follows:

4415.505-2 Unsolicited renewal proposals.

Renewal proposals, i.e., those for the
extension or augmentation of current
contracts, are subject to the same FAR
and FEMA regulations, including the
requirements of the Competition in
Contracting Act, as are proposals for
new contracts.

f. In 4415.506(a), remove “room 728"
and add “room 726",

g. In 4415.508, redesignate paragraph
(b) as (c).

h. In 4415.508 add new paragraph (b)
to read as follows: .

4415.506 Agency procedures.

L * * L] *

(b) Unsolicited proposals submitted to
FEMA program, regional or field offices,
or misdirected proposals, shall be
immediately fowarded by recipients to
the Headquarters Office of Acquisition

Management.
* * L] L] *

i. In 4415.506-1, designate the existing
paragraph as (a) and add the following
paragraph as (b):

4415.506-1 Recelpt and initial review.

* * * L *

(b) Information Requirements. The
Office of Acquisition Management shall
keep records of unsolicited proposals
received and shall provide prompt
status information to requestors. The
records shall include, as a minimum, the
number of unsolicited proposals
received, funded, and rejected during
the fiscal year, the identity of the
proposers and the office to which each
was referred. These numbers shall be
broken out by source (large business,
small business; university, or nonprofit
institutions).

j. Add subpart 4415.8 after subpart
4415.5 to read as follows:

Subpart 4415.6—Source Selection
4415.612 Formal source selection.

4415.612-70 Scope.

(a) Formal source selection
procedures shall apply to competitively
negotiated acquisition when the
estimated cost exceeds $25,000.

{b) Formal source selection
procedures do not apply to the
acquisition of Architect-Engineer
Services, acquisition from other
Government agencies (including State
and local), or any other acquisition
which is specifically exempted by the
Director.

4415.8612-71 Key participants.

(a) A proposal evaluation team shall
be formed to conduct the technical
evaluation of proposals. For acquisitions
estimated to cost $10 million or less, the
team shall be called the Technical
Evaluation Panel (TEP) and shall consist
of at least three (3} voting members. For
acquisitions in excess of $10 milion, or
those whose estimated cost does not
exceed $10 million, but the selected
source is likely to receive funding for
future phase(s) of the same project, and
the aggregate amount of such funding
(including the current acquisition) is
estimated to exceed $10 million, the
team shall be called the Source
Evaluation Board (SEB) and shall
consist of at least five {5) voting
members.

(b) The Source Selection Official or
the Contracting Officer, depending upon

. the dollar amount of the proposed

award and any anticipated additions to
it, shall select a source for contract
award. For acquisitions estimated to
exceed $10 million, the program head,
i.e., Associate Director/Administrator,
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of the acquiring office shall be the
Source Selection Official. For
acquisitions estimated to cost $10
million or less, the Contracting Officer
shall be the Source Selection Official.

PART 4416—TYPES OF CONTRACTS

4. Part 4416 is amended as follows:

4416.303 . [Amended]

a. In 4416.303(b)(3), remove “See
4415.502-70" and add “See 4415.505-1".

PART 4419—SMALL BUSINESS AND -
SMALL DISADVANTAGED BUSINESS
CONCERNS

5. Part 4419 is amended as follbws:

4419.20 [Amended]

a. In 4419.201(a), remove *“Office of
Equal Opportunity” and add “Office of
Personnel and Equal Opportunity".

6. Part 4426 is added to read as set
forth below:

PART 4426—OTHER SOCIOECONOMIC
PROGRAMS

Sec.

4426.101 General policy.

4428.102  Accessibility of meetings,
conferences and seminars to persons
with disabilities.

Authority: 40 U.S.C. 486(c}; Reorgamzatnon

Plan No. 3 of 1978.

4426.101 General policy.

Section 504 of the Rehabilitation Act
of 1973, as amended, prohibits Federal
agencies from discriminating against
qualified persons on the grounds of
disability. The law not only applies to
internal employment practices but
extends to agency interaction with
members of the public who participate
in FEMA programs. (FEMA's
implementation of section 504 of this
Act is codified at 44 CFR part 16.)

4426.102 Accessibility of meetings,
conferences and seminars to persons with
disabilities.

It is FEMA's policy to extend the
provisions of the Rehabilitation Act of
1973, as amended, to vendors who
interact with the public while under
contract to FEMA. Therefore, FEMA
Clause 4452.226-01, Accessibility of
Meetings, Conferences, and Seminars to
Persons with Disabilities, shall be
included in FEMA contracts over $25,000
when in the performance of such
contract the contractor will plan
meetings, seminars and conferences
which may be attended by persons with
disabilities.

7. Part 4433 is added to read as set
forth below:

PART 4433—PROTESTS, DISPUTES

AND APPEALS

Authority: 40 U.S.C. 486(c); Reorganization
Plan No. 3 of 1978.

Subpart 4433.103—Protests to the
Agency

4433.103 Protests to the agency.

(a) Protests should be filed on a timely
basis to the Contracting Officer
specified in the solicitation or contract.
Protests are considered timely if, when
based on alleged improprieties in a
solicitation which are apparent prior to
the bid/proposal closing time, they are
filed not later than the closing date, and
in other cases they are filed within 10
working days after the basis of the
protest is known or should have been
known whichever is earlier.

(b) If a protest is received prior to
award, the Contracting Officer shall
notify all offerors within one full
working day after consultation with the
Office of General Counsel (OGC). An
award will not be made unless a written
determination is approved by the Head
of the Contracting Activity in
accordance with the criteria set forth in
FAR 33.103.

(c) If a protest is received after award,
the Contracting Officer shall give careful

consideration to suspending contract
. performance if it appears likely that the

award may be invalidated and the
Government's interest will not be

harmed by a delay in the receipt of
goods or services. The Contracting

. Officer’s determination to suspend

performance should be made in writing
and approved by the Head of the
Contracting Activity after consultation
with OGC. If the decision is to proceed
with contract award or continue with
contract performance, the Contracting
Officer shall include the written findings
in the file and shall give written notice
of the decision to the protestor and other
interested parties.

(d) The Contracting Officer/Contract
Specialist shall prepare the final
decision for approval by the Head of the
Contracting Activity. The protestor shall
be notified of the final decision
regarding its protest within 30 working
days after receipt of the protest.

PART 4452—SOLICITATION

. PROVISIONS AND CONTRACT

CLAUSES

8. Part 4452 is amended as follows:
a. Section 4452.216-70 is added to
read as follows:

4452.216-70 Consideration and payment
(Cost-Sharing).

- As prescribed in 4416.303, include the
following clause in research and
development contracts with non-Federal
organizations:

CONSIDERATION AND PAYMENT
(COST-SHARING) (MAR 1989)

(a) The estimated cost for the

performance of this contract is

The contractor agrees to bear
without reimbursement by the
Government _____% of the cost for
performance hereunder. Such cost
sharing shall be effected as set forth in
paragraph (b} below.

(b) Public vouchers or invoice shall be
submitted in an original and five {5)
copies and shall show the total cost
incurred for the period for which the
voucher or invoice is submitted, the

- cumulative total of costs incurred

through the billing period, and the
percentage of costs to be reimbursed by
the Government. However, the
Government is not obligated to
reimburse the contractor for the
Government's share of the costs in
excess of % of such amount.
The Government shall not be obligated
to reimburse the contractor for the
Government's share of the costs in
excess of $_________ noris the contractor
obligated by this contract to expend his
own funds in excess of

(End of Clause)

b. Section 4452.226-1 is added to read
as follows:

4452.226-1 Accessibility of meetings,
conferences and seminars to persons with
disabiiities.

Include the following clause in
contracts under which the contractor
will plan meetings, conferences and
seminars which may be attended by
persons with disabilities.

Accessibility of Meetings, Conferences, and
Seminars to Persons With Disabilities
(January 1989)

The Contractor agrees as follows:

(a) Planning. The Contractor will develop a
plan to assure that any meeting, conference,
or seminar held pursuant to this contract will
meet or exceed the minimum accessibility
standards set forth below. This plan shall
include a provision for ascertaining the
number and types of disabled individuals
planning to attend the meeting, conference, or
seminar. The plan shall be submitted to the
Contracting Officer for approval prior to
initiating action. A consolidated or master
plan for contracts requiring numerous
meetings, conferences, or seminars may be
submitted in lieu of separate plans.

(b) Facilities. Any facility to be utilized for
meetings, conferences, or seminars in
performance of this contract shall be
accessible to persons with disabilities. The
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Contractor shall determine, by an on-site -
inspection if necessary, that the following
minimum accessibility requirements are met,
or suitable modifications are made to meet
these requirements, before the meeting:

(1) Parking. (i) Where parking is available
on or adjacent to the site one 12’ wide space
must be set aside for the car of each mobility
impaired attendee. The space need notbe
permanently striped but may be temporarily
marked by signs, ropes, or other means
satisfactory to carry out this provisien.'

(if) Where parking is not available on or
adjacent to the site, valet parking or other -
alternative means must be available to assist
disabled attendees. Alternate means must be
satisfactory in the judgment of the
Contracting Officer.

(2) Entrances. (i} “Entrances” shall include
at least one accessible entrance from the
street/sidewalk level, and at least one
accessible entrance from any available
parking facility.

(ii) The entrance shall be level or .
accessible by ramp with an incline that .
allows independent negotiation by a person
in a wheelchair. In general, the slope of the
incline shall be no more than 1” rise per foot
of ramp length (1:12). -

(iii) Entrance doorways shall be at feast
30" in clear width and capable of operation
by persons with disabilities. Revolving doors,
regardless of foldback capability, will.net
meet this requirement.

(3) Meetmg Rooms. (i) Meeting room access
from the main entrance area must be level or
at an independently negotiable incline
(approximately 1:12) and/or served by
elevators from the main entrance level. All
elevators shall be capable of accommodating
a wheelchair 28" wide by 45" long.

(ii) Meeting rooms shall be on one level or,
if on different levels, capable of being
reached by elevators or by ramps that can be
independently negotiated by a person in a
wheelchair. Doorways to all meeting rooms
shall be at least 30" in clear width.

(iti) The interior of the meeting room shall
be on one level or ramped so as to be
independently negotiable for a person in a
wheelchair.

(iv) Stages, speaker platforms, etc. which
are to be-used by persons in wheelchairs
must be accessible by ramps or lifts. When
_ used, the ramps may not necessarily be
independently negotiable if space does not
permit. However, any slope over 1:12 must be
approved by the Contracting Officer. Each ~
case is to be judged on its own merits.

(v) if a meeting room with fixed seating is
utilized, seating arrangements for persons in
wheelchairs shall be made so that these
persons are incorporated into the group
rather than isolated on the perimeter of the
group. .

{4) Restrooms. (i) Restrooms shall have
level access, signs indicating accessibility,
and doorways at least 30° in clear width.

(ii) Sufficient turning space within
restrooms shall be provided for independent
use by a person in a wheelchair 29" wide by
45" long. A space 60" by 60" or 83" by 56" of
unobstructed floor space as measured 12*
above the floor is acceptable by standard;
other layout will be accepted if it can be
demonstrated that they are usable as
indicated. .

(iii) There will be a restroom for each sex.
or a unisex restroom with at least one toilet
stall capable of accommodating a wheelchair
29" wide by 45" long {by standard, the
minimum is 3'—0" by 43' —83"), with
outswinging door or private curtains. Wall
mounted grab bars are required.

(iv) When-separate restrooms have been
set up for mobility impaired persons, they -
shall be located adjacent to the regular
restrooms arid shall be fully accessible.

- () Eating Facilities. (i) Eating facilities in
the meeting facility must be accessible under
the same general guidelines as are applied to
meeting rooms.

(i) If the eating facility is a cafeteria, the
food service area (cafeteria line) must allow
sufficient room for independent wheelchair
movement and accessibility to food for
persons in wheelchairs, and cafeteria staff

- shall be available to assist disabled persons.

{6) Overnight Facilities. If overnight
accommodations are required:

{i) Sufficient accessible guest rooms to
accommodate each attendee who is disabled
shall be located in the facility where the
meeting, conference, or seminar is held, or in
a facility housing the attendees which is
conveniently located hereby, whichever is
satisfactory to the Contracting Officer. -

(ii}) Overnight facilities shall provide for the
same minimum accessibility requirements as
the facility utilized for guest room access
from the main entrance area shall be level,
ramped at an independently negotiable
incline {1:12), and/or served by elévators
capable of accommodating a wheelchair 29°
wide by 45° long.

(iii) Doorways to guest rooms, including the
doorway to the bathroom, shall be at least
30" in clear width.

{iv) Bathrooms shall have wall mounted
grab bars at the tub and water closet.

{v) Guest rooms for persons with a
disability shall be provided at the same rate
as a guest rcom for other attendees.

(7) Water Fountains. Water fountains shall
be accessible to disabled persons, or have
cup dispensers for use by persons in
wheelchairs.

(c) Provisions of Services for Sensory

" Impaired Attendees.

(1) The Contractor, in planning the meetmg.
conference, or seminar shall include in all
announcements and other materials
pertaining to the meeting, conference, or
seminar a notice indicating that services will
be made available to sensory impaired
persons attending the meeting, if requested
within five (5} days of the date of the
meeting, conference, or seminar. The
announcement(s} and other material(s) shall
indicate that sensory impaired persons may
contact a specific person(s), at a specific
address and phone number(s), to make their
service requirements known. The phone
number(s) shall include a teletype number for
the hearing impaired.

(2) The Contractor shall provide, at no cost
to the individual, those services required by
persons with sensory impairments to insure-
their complete participation in the meeting,
conference, or seminar. .

{(3) As a minimum, when requested in
advance, the Contractor shall provnde the
following services:

(i) For hearing impaired persons, qualified
interpreters. Provisions will also be made for
volume controlled phone lines and, if
necessary, transportation to local teletype
equipment to enable hearing impaired’
individuals to receive and send meeting ’
related calls. If local teletype equipment is
not available, the Contractor shall provide
on-site teletype equipment. Also, the meeting
rooms will be adequately illuminated so
signing by interpreters can be easily seen.

(ii) For vision impaired persons, readers
and/or cassette materials, as necessary, to
enable full participation. Also, meeting rooms
will be adequately illuminated.

(iii} Agenda and other conference
material(s) shall be translated into a usable
form for the visually and hearing impaired.
Readers, braille translations, and/or tape
recordings are all acceptable. These
materials shall be available to sensory
impaired individuals upon their arrival.

(4) The Contractor is responsible for
making every effort to ascertain the number
of sengory impaired individuals who plan to
attend the meeting, conference, or seminar.
However, if it can be determined that there
will be no sensory impaired person (deaf
and/or blind) in attendance, the provision of
those services under paragraph (c) for the
non-represented group, or groups, is not
required.

(Approved by the Office of Management and
Budget under control number 3067-0213)

(End of Clause]

-4452.239-70 and 4452.239~-71 (Removedl

¢. In subpart 4452.2, remove sections
4452.239-70, Rights in Technical Data
and Computer Software, and 4452.239-
71, Rights in Technical Data—Specific

- Acquisition.

Kenneth . Brzonkala,

Director, Office of Acquisition Management.
[FR Doc. 86-15976 Filed 7-9-90; 8:45 am}
BILLING CODE 6718-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

§0 CFR Part 17

RIN 1018~AB31

Endangered and Threatened Wildiite
and Plants; Purple Cat’s Paw
Pearlymussel Determined To Be an
Endangered Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Service determines the
purple cat's paw pearlymussel

. (Epioblasma {=Dysnomia) obliquata

obliquata (=E. sulcata sulcata)), to be
an endangered species under the -
Endangered Species Act of 1973, as
amended (Act). This freshwater mussel
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historically occurred in the Ohio River
and its large tributaries in Ohio, Indiana,
Hlinois, Kentucky, Tennessee, and
Alabama. Presently the purple cat's paw
pearlymussel in known from only two
relict, apparently nonreproducing
populations—one in a reach of the
Cumberland River in Tennessee and one
in a reach of the Green River in
Kentucky. The distribution and
reproductive capacity of this species
have been seriously impacted by the
construction of impoundments on the
large rivers it once inhabited. Unless
reproducing populations are found or
methods developed to maintain existing
populations, this species will likely

become extinct in the foreseeable future. .

EFFECTIVE DATE: August 9, 1990.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Asheville Field Office, 100 Otis
Street, Room 224, Asheville, North
Carolina 28801. '

FOR FURTHER INFORMATION CONTACT:
Mr. Richard G. Biggins at the above
address (704/259-0321 or FTS 872-0321).

SUPPLEMENTARY INFORMATION:
Background

The purple cat's paw pearlymussel
{Epioblasma (= Dysnomia) obliquata
obliquata (=E. sulcata sulcata)) was
described by Rafinesque (1820). The
white cat's paw (Epioblasma
(=Dysnomia) sulcata delicata), the
northern subspecies of the cat's paw
pearlymussel known from the Lake Erie
system of the St. Lawrence drainage,
was listed as endangered on June 14,
1976 (41 FR 24064). The purple cat’s paw,
which is characterized as a large river
species (Bates and Dennis 1985), has a
medium-size shell that is subquadrate in
outline (Bogan and Parmalee 1983). The
shell has fine, faint, wavy green rays
with a smooth and shiny surface. The
inside of the shell is purplish to deep
purple (the inside shell of the white cat's
paw is white). Like other freshwater
mussels, the purple cat's paw feeds by
filtering food particles from the water. It
has a complex reproductive cycle in -
which the mussel’s larvae parasitize .
fish. The mussel's life span, fish species
its larvae parasitize, and other aspects
of its life history are unknown. .

The purple cat’'s paw pearlymussel
was historically distributed in the Ohio,
Cumberland, and Tennessee River
systems in Ohio, Illinois, Indiana,
Kentucky, Tennessee and Alabama
(Bogan and Parmalee 1983, Isom, et a/.
1979, Kentucky. State Nature Preserves :
Commission 1980, Parmalee et al. 1980
Stanshery 1970, Watters 1986). Based on

personal communications with
knowledgeable experts (Steven Ahlstedt
and John Jenkinson, Tennessee Valley
Authority, 1987; Mark Gordon and
Robert Anderson, Tennessee
Technological University, 1988; Arthur '
Bogan, Philadelphia Academy of
Sciences, 1988; Ronald Cicerello,
Kentucky State Nature Preserves.
Commission, 1988; David Stansbery,
Ohio State University, 1987) and a
review of current literature, the species
is known to survive in only two river
reaches, but apparently as
nonreproducing populations. These are
located in the Cumberland River, Smith
County, Tennessee, and the Green River,
Warren and Butler Counties, Kentucky.
The continued existence of these two

- populations is questionable. Unless

reproducing populations can be found or
methods can be developed to maintain
these or create new populations, the
species will become extinct in the
foreseeable future. Any individuals that
do still survive in these two river
reaches are also threatened from other
factors. The Green River in Kentucky
has experienced water quality problems
related to the impacts from oil and gas
production in the watershed. The
individuals still surviving in the
Cumberland River are potentially
threatened by gravel dredging, channel
maintenance, and commercial mussel
fishing. Although the species is not
commercially valuable, incidental take
of the species does sometimes occur in
the Cumberland River during
commercial mussel fishing for other
species.

The purple cat's paw pearlymussel
was recognized by the Service as a.
category 2 species (one that is being
considered for possible addition to the
Federal List of Endangered and
Threatened Wildlife) in a May 22, 1984,
notice published in the Federal Register
(49 FR 21664). On May 2, 1988, and
September 8, 1988, the Service notified
Federal, State, and local governmental
agencies and interested individuals by
mail that a status review was being
conducted specifically on the purple.
cat's paw pearlymussel and that the
species could be proposed for listing.

On July 27, 1989, the Service published
in the Federal Register (54 FR 31209) a
proposal to list the purple cat's paw
pearlymussel as an endangered species.
That proposal provided information on
the species’ biology. status, and threats
to its continued existence.

Summary of Comments and
Recommendations -

In the July 27, 1969, prb}':oeed rule and
associated nohficatlons. all interested

_ parties were requested to ‘submit factual

reports and information that might
contribute to development of the final
rule. Approprrate Federal and State
agencies, county governments, scientific
organizations, and interested parties
were contacted and requested to
comment. A legal notice was published
in the following newspapers: The Daily
News, Bowling Green, Kentucky, August
13, 1989; and the Lebanon Democrat,
Tennessee, August 10, 1989,

A total of ten comments were
received from nine entities. Six
respondents (National Park Service,
Mammoth Cave National Park; U.S. Soil
Conservation Service, Tennessee Office;
the Department of the Army, Corps of
Engineers, Louisville District; Kentucky
Department of Fish and Wildlife;
Kentucky State Nature Preserve
Commission; and Tennessee
Department of Conservation) supported
the proposal to list the purple cat’s paw
pearlymussel as an endangered species.
The Department of the Army, Corps of
Engineers, Nashville District, noted that
listing the species would not
significantly impact their district -
program or jurisdiction. The Indiana
Department of Natural Resources stated
that they were unaware of any historical
records for the species in their State.

The Kentucky Farm Bureau
Federation (KFBF) requested (September
7,1989) that a public hearing be held
primarily to discuss potential
restrictions to agriculture that might
result from listing the species. A Service
biologist contacted KFBF, and an
informal meeting was arranged and held
in Bowling Green, Kentucky, on
September 20, 1989, with KFBF
representatives, local governmental
officials, and farmers to discuss their
concerns. Based on the results of that
meeting, the KFBF withdrew on
September 21, 1989, their request for a
public hearing. In the withdrawal letter,
the KFBF expressed the following
concerns.

1. The KFBF stated that species
should be listed only if a clear
determination is made that they are
actually endangered or threatened.

Response: The Service is convinced,
based on personal communications with
mussel experts and a review of relevant -
literature (see "Background" section of
this rule), that the purple cat’s paw’
pearlymussel is clearly close to
extinction and thus qualifies for
protection under the Act.

2. The KFBF felt that adequate follow-
up monitoring of listed species should be
conducted to ensure that a species’
status information is current.

Responsé: The Service has historically
had only limited resources to monitor
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listed species through field assessments.
However, the Service regularly updates
its data base on'listed species through
frequent contact with species experts.
Additionally, the Service, as the Act™
specxf‘ cally requires, conducts a status
review of each listed species every 5 -
years after it'is listed.

3. The KFBF requested a list of
agricultural chemicals that might be
prohibited as a result of the U.S. -
Environmental Protection Agency's
(EPA) proposed pesticide labeling
program.

Response: Although the Service is
unable to predict which agricultural
chemicals may be prohibited by EPA,
the results of a recent consultation
between the Service and EPA involving
pesticides would indicate that the
number of prohibited pesticides should
be minimal. The Service on July 14,1989,
issued to EPA a biological opinion
(KFBF was provided with a copy at the
September 20, 1989, meeting) addressing
the potential impact of 108 pesticides to
federally listed species. In that opinion,
the Service concluded that some
chemicals should be somewhat
restricted to avoid the likelihood of -
jeopardizing the continued existence of
some federally listed species, but the
Service also concluded that none of .
these 108 pesticides should be
prohibited from use. The most stringent
- restriction to avoid jeopardy to federally
listed mussels was to ban the use of
certain pesticides within 40 yards of the
water’s edge for ground application and
200 yards for aerial application within
Y mile of sites known to be inhabited
by the mussel.

4. The KFBF requested mformatlon on
the nature and extent of impact that
listing will have on agriculture.

Response: Except for potential
. impacts from restrictions on agricultural
pesticide use, the Service is unaware of
any other direct impacts to agriculture
that may occur as a result of listing the
purple cat’s paw pearlymussel.

5. The KFBF requested clarification of
the process that would be used for
public involvement before land
acquisitions, enlargement of buffer
zones, or additional chemical .
restrictions could be imposed.

Response: The Service has reviewed . .

EPA's proposed Endangered Species
Protection Program regarding the
registration of pesticides, which was
published in the Federal Register (54 FR
27984) on July 3, 1989, and has conferred
with EPA personnel on this matter. The
Service is unaware of any land
acquisition plans by EPA as part of their
Endangered Species Protection Program.
Additionally, it is not anticipated that
the Service will enter into a land

acquisition program as part of its
recovery efforts for this species.
Changes to buffer zones or additional
chemical restrictions would result from
conclusions contained in a Service
biological opinion; and before EPA -
would implement such changes, the
conclusions in the biological opinion
would be made available for public
review and comment. Additionally,
according to personal communications
with EPA biologists (William Gill and
Lyla Koroma 1989), EPA encourages
public comment at any time on all
phases of their Endangered Species
Protection Program.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the purple cat's paw pearlymussel
should be classified as an endangered
species. Procedures found at Section
4(a)(1) of the Endangered Species Act
(16 U.S.C. 1531 et seq.) and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act were followed. A species may be
determined to be endangered or
threatened due to one or more of the five
factors described in Section 4{a)(1).
These factors and their application to
the purple cat's paw pearlymussel.
(Epioblasma (=Dysnomia) obliquata
obliquata (=E. sulcata sulcata)) are as
follows:

A. The present or threatened -
destruction, modification, or curtailment
of its habitat or range. The purple cat’s
paw pearlymussel was once known
from the large tributaries of the Ohio
River system in Ohio, Indiana, lllinois,
Kentucky, Tennessee, and Alabama
(Bogan and Parmalee 1983). However,
all but two of the historically known
populations were apparently lost due to
conversion of many sections of the
bigger rivers to a series of large
impoundments. This seriously reduced
the availability of preferred riverine
gravel/sand habitat and likely affected
the distribution and availability of the
mussel's fish host. As a result, the

.species’ distribution has been

substantially reduced. :

The State of Indiana has no current
records of the species in the State.
(Indiana Department of Natural
Resources, personal communication,
1988). The species has not been
collected in Illinois in over 100 years
(Illinois Natural History Survey
Division, personal communication,
1988). In Kentucky the species is now
known only from the Green River,
Warren and Butler Counties, Kentucky
{Kentucky Department of Fish and

Wildlife Resources and Kentucky State
Nature Preserves Commission, personal -
communications, 1988}. This Green River
population is represented by only one
old but freshly dead individual taken on
the Green River in Warren and Butler
Counties, Kentucky, in 1988 (Robert
Anderson, Tennessee Technological
University, personal communication,
1988). Prior to 1988, the mussel had not
been collected in the Green River since
1971 (Kentucky State Nature Preserves
Commission, personal communication,
1988). The middle Cumberland River
(Smith County, Tennessee) contains the
only known living representative of the
purple cat's paw in Tennessee (U.S.
Army Corps of Engineers, personal
communication, 1988). The historic
collection site in Alabama (on the
Tennessee River at Muscle Shoals) is
now impounded (Bogan and Parmalee
1983).

The two surviving populations are
threatened from impacts on their-
environment. The Green River
population is threatened from
degradation of water quality resulting
from inadequate environmental controls
at oil and gas exploration and
production facilities and from altered
stream flows from upstream reservoirs.
The Cumberland River population is
potentially threatened by river channel
maintenance, navigation projects, and
gravel and sand dredging.

B. Overutilization for commercial,
recreational, sciéntific, or educational
purposes. Although the species is not
commercially valuable, it does exist on
harvested mussel beds, and the species
is therefore sometimes taken by mussel
fishermen. Thus, take does pose some
threat to the species. Federal protection
would help to control the take of -
individuals.

C. Disease or predation. Although the
purple cat's paw pearlymussel is
undoubtedly consumed by predatory

" animals, there is no evidence that.
. predation threatens the species. .

However, freshwater mussel die-offs
have recently (early to mid-1980s) been
reported throughout the Mississippi
River basin, including the Tennessee

- River and its tributaries (Richard Neves,

Virginia Polytechnic Institute and State
University, personal communication,
19886). The cause of the die-offs has not
been determined, but significant losses
have occurred to some populations.

D. The inadequacy of existing
regulatory mechanisms. The States of
Kentucky and Tennessee prohibit taking
fish and wildlife, including freshwater
mussels, for scientific purposes without

. a State collecting permit. However,

these States do not protect the species
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from take for other purposes. Federal -
listing will provide the species = .
additional protection under the
Endangered Species Act by requiring
Federal permits to take the species.and .
by requiring Federal agencies to consult
with the Service when projects they -
fund, authorize, or carry out may affect
the species. ‘

E. Other natural or manmade factors
affecting its continued existence.
Neither of the presently known
populations is known to be reproducing.
Therefore, unless reproducing
populations can be found or methods
can be developed to maintain existing
populations or create new ones, the
species will be lost in the foreseeable
future. In fact, both knewn populations
may contain only old individuals that
have passed their reproductive age.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list the purple cat's
paw pearlymussel (Epioblasma
(=Dysnomia) obliquata obliquata (=E.
sulcata sulcata)) as an endangered
species. Historical records reveal that
the species was once much more widely
distributed in many of the large rivers of
the Ohio River system. Presently only
two isolated, apparently nonreproducing
populations are known to survive. Due
to the species’ history of population
losses and the vulnerability of the two
remaining populations, classification as
endangered appears apropriate for this
species (see “Critical Habitat” section
for a discussion of why critical habitat is
not being proposed for the purple cat's
paw pearlymussel).

Critical Habitat

Section 4(a)(3) of the Act, as amended,
requires, to the maximum extent prudent
and determinable, that the Secretary
designate critical habitat at the time the
species is determined to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for the purple cat's paw
pearlymussel at this time, owing to the
lack of benefits from such designation.
The U.S. Army Corps of Engineers, the
" Tennessee Valley Authority, and the
U.S. Park Service are the three Federal
agencies most involved, and they, along
with the State natural resources
agencies in Tennessee and Kentucky,
are already aware of the location of the
remaining populations that would be
affected by any activities in these river
reaches. All the Federal agencies
mentioned have conducted studies in
these river basins and are

knowledgeable of the fauna.and of their-
projects’ impacts. No additional benefits
would accrue from critical habitat -
designation that would not.also accrue
from the listing of the species.In -~ -
addition, this species is so rare that:
taking for scientific purposes and =
private collection could be a threat.
Publicity accompanying critical habitat
designation could increase that threat
by drawing attention taq their specific
habitat. The location of populations of
this species has consequently been
described only in general terms in this
final rule. Any existing precise locality
data would be available to appropriate
Federal, State, and local governmental
agencies through the Service office
described in the “ADDRESSES” section.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results in
conservation actions by Federal, State,
and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land '
acquisition and cooperation with the
States and requires that recovery
actions be carried out for all listed
species. Such actions are initiated by the
Service following listing, The protection
required of Federal agencies and the
prohibition against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7{a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

The Service has notified Federal
agencies that may have programs that
affect the species. Federal activities that
could occur and impact the species
include, but are not limited to, the
carrying out or the issuance of permits
for hydroelectric facility construction
and operation, reservoir construction,

river channel maintenance, stream
alterations, wastewater facilities
development, and road and bridge -
construction. It has been the experience
of the Service, however, that nearly alt
section 7 consultations have been
resolved so that the species hias been’
protected and the project objectives.
have been met. In fact, the areas
inhabited by the purple cat's paw
pearlymussel are also inhabited by other
mussels that have been federally listed
since 1976. The Service has a history of -
successful resolution of section 7
conflicts that have protected the specxes
and allowed for project objectives to be
met throughout these areas.

The Act and implementing regulatlons
found at 50 CFR 17.21 set forth a series
of general prohibitions and exceptions
that apply to all endangered wildlife.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to take
any listed species, import or export it,

- ship it in interstate commerce in the

course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce. It is also illegal to possess,
sell, deliver, carry, transport, or ship any
such wildlife that has been taken
illegally. Certain exceptions apply to
agents of the Service and State
conservation agencies.

Permits may.be issued to carry out
otherwise prohibited activities involving
endangered wildlife species under
certain circumstances. Regulations .
governing permits are at 50 CFR 17.22
and 17.23. Such permits are available for
scientific purposes to enhance the
propagation or survival of the species
and/or for incidental take in connection
with otherwise lawful activities.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Pohcy Act of 1969, need not be prepared
in connection with regulations adopted
pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register on
October 25, 1983 (48 FR 49244).
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The primary author of this proposed
rule is Richard G. Biggins, U.S. Fish.and
wildlife Service, Asheville Field Office,
100 Otis Street, Room 224, Asheville,
North Carolina 28801 [704/259—0321 or
FTS 672~0321).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and record-
keeping requirements, and '

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17--[AMENDED]

1. The authority citation for part 17
continues to read as follows: 4
Authority: 18 U.S.C. 1361-1407; 16 U.S.C.

1531-1543; 16 U.S.C. 4201-4245; Pub. L. 99~
625, 100 Stat. 3500; unless otherwise noted.

. 2. Amend. § 17.11(h) by adding the

_following, in alphabetical order under
CLAMS, to the List of Endangered and
Threatened Wildlife:

§ 17.11 Endangered and threatened
wildlife.

Lawrence River systems. Malacologia Transportation. oty
10(1):9-22. (h) * **
Species Vertebrate
popglation Critical Special
where - ritical pecial
. Status When tisted )
Common name Scientific name Historic range endag?ered . habitat ules
threatened
Cuams .
Pearly mussel, purple cat's | Epioblasma  (=Dysnomig) | U.S.A. (AL, IL, IN, KY, TN)...... NA - E 394 [ NA NA
paw. obliquata obliquata (=E.
Sulcata sulcata).
. . - L] .

Dated: June 8, 1890.
Richard N. Smith,
Acting Director, Fish and Wlldllfe Service.
[FR Doc. 90-15939 Filed 7-9-60; 8:45 am]
BILLING CODE 4310-55-M '
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DEPARTMENT OF AGR!CULTURE

Agricultural Marketing Service

7 CFR Part 945
[Docket No. FV-90-179]

idaho-Eastern Oregon Potatoes;
Expenses and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA. .

ACTION: Proposed rule.

. SUMMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
No. 945 for the 199091 fiscal period.
Authorization of this budget would
permit the Idaho-Eastern Oregon Potato
Committee (committee) to incur
expenses that are reasonable and
necessary to administer the program.
Funds to administer this program are
derived from assessments on handlers.

DATES: Comments must be received by
July 20, 1990.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, Room
2525-S, Washington, DC 20090-6456.
Comments shou]d reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-6456, telephone 202-447-2020.
SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Agreement
No. 88 and Order No. 945, both as
amended (7 CFR part 945), regulating the
handling of potatoes grown in
designated counties of Idaho and
‘Malheur County, Oregon. The marketing

agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601~
674), hereinafter referred to as the Act.

This rule has been reviewed by the
Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. -
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about

through group action of essentially small .

entities acting on their own behalf.
Thus, both statutes have small entity .
orientation and compatibility.

There are approximately 70 handlers .

of Idaho-Eastern Oregon potatoes under
this marketing order, and 3,793 potato
producers. Small agricultural producers
have been defined by the Small

‘Business Administration (13 CFR 121.2)

as those having annual receipts of less
than $500,000, and small agricultural
service firms are defined as those whose
annual receipts are less than $3,500,000.
The majority of potato producers and
handlers may be classified as small
entities. '

The budget of expenses for the 1990~
91 fiscal period was prepared by the
Idaho-Eastern Oregon Potato Committee
(committee), the agency responsible for
local administration of the marketing
order, and submitted to the Department
of Agriculture for approval. The
members of the committee are handlers
and producers of Idaho-Eastern Oregon
potatoes. They are familiar with the
committee’s needs and with the costs of
goods and services in their local area
and are in a position to formulate an
appropriate budget. The budget was.
formulated and discussed in a public
meeting. Thus, all directly affected
persons have had an opportunity to
participate and provide input.-

The assessment rate recommended by
the committee was derived by dividing
anticipated expenses by expected -

shipments of Idaho-Eastern Oregon
potatoes. Because that rate will be
applied to actual shipments, it must be
established at a rate that will provide
sufficient income to pay the committee’s
expenses. A recommended budget and
rate of assessment is usually acted upon
before the season starts, and expenses
are incurred on a continuous basis.

The committee met on june 13, 1990,
and unanimously recommended a 1990~
91 budget of $98,400—$20,220 more than
the previous year. Increases were made
in the manager’s and steno's salaries,
stationery and supplies, meetings and
miscellaneous, Federal payroll taxes,
insurance and bonds, contingency,
reserve for auto purchase, gasoline, and
maintenance/repair portions of the -
budget. The committee also
unanimously recommended an
assessment rate of $0.0026 per
hundredweight of potatoes, the same as
last year. This rate, when applied to
anticipated fresh market shipments of 24
million hundredweight, would yield
$62,400 in assessment income. This,
along with $3,600 in fees, $2,400 in
interest, and $30,000 from the
committee’s authorized reserve, would
be adequate for budgeted expenses. The
projected reserve at the end of the 1990~
91 fiscal period is $44,000, which would
be carried over into the next fiscal

- period. This amount is within the

maximum permitted by the order of one
fiscal year period's expenses. .

While this proposed action would
impose some additional costs on _
handlers, the costs are in the form of
uniform assessments-on all handlers.
Some of the additional costs may be
passed on to producers. However, these
costs would be offset by the benefits’
derived from the operation of the
marketing order. Therefore, the
Administrator of the AMS has
determined that this action would not
have a significant economic impact on a
substantial number of small entities.

This action should be expedited
because the committee needs to have
sufficient funds to pay its expenses
which are incurred on a continuous
basis. The 1990-91 fiscal period for the
program begins on August 1, 1990, and
the marketing order requires that the
rate of assessment for the fiscal period
apply to all assessable potatoes handled -
during the fiscal period. In addition,
handlers are aware of this action which
was recommended by the committee at
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a public meeting. Therefore, it is found
and determined that a comment period
of 10 days is appropriate because the
budget and assessment rate approval for
this program needs to be expedited.

List of Subjects in 7 CFR Part 945

Marketing agreements, potatoes,
reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
945 be amended as follows:

PART 945—IRISH POTATOES GROWN
IN CERTAIN DESIGNATED COUNTIES
"IN IDAHO, AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 945 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 945.243 is added to read as
follows:

Note.—This section will not appear in the
Code of Federal Regulations.

§945.243° Expenses and assessment rate.
Expenses of $98,400 by the Idaho-
Eastern Oregon Potato Committee are
authorized, and an assessment rate of
$0.0026 per hundredweight of potatoes is
established for the fiscal period ending
July 31, 1991. Unexpended funds may be
carried over as a reserve.
Dated: July 3, 1990.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 90-15896 Filed 7-8-80; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 987
{Docket No. FV~89-175]

Proposed Expenses and Assessment
Rate for Marketing Order Covering
Domestic Dates Produced or Packed
in Riverside County, CA

AGENCY: Agricultural Marketing Service,
USDA. . '

ACTION: Proposed rule.

SUMMARY: This proposed rule would
authorize expenditures and establish an
assessment rate under Marketing Order
987 for the 1990-91 crop year established
for that order. The proposal is needed
for the California Date Administrative
Committee (committee) to incur
operating expenses during the 1980~91
crop year and to collect funds during
that year to pay those expenses. This .
would facilitate program operations.

Funds to administer this program are
derived from assessments on handlers.
DATES: Comments must be received by
August 9, 1990.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, P.Q. Box 96456, Room
2525~-8, Washington, DC 20090-6458.
Comments should reference the docket
number and date and page number of
this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

\FOR FURTHER INFORMATION CONTACT:
Patrick Packnett, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, Room 2525-S, Washington,
DC 20090-8456, telephone 202-475-3862.
SUPPLEMENTARY INFORMATION: This rule
is proposed under Marketing Order No.
987 (7 CFR part 987) regulating the
handling of dates produced or packed in
Riverside County, California. The order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

This proposed rule has been reviewed
by the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule under criteria
contained therein.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service {AMS) has
considered the economic impact of this
proposed rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 25 handlers.
of California dates regulated under the
date marketing order each season, and
approximately 135 date producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.2) as those having annual receipts of
less than $500,000, and small agricultural
service firms are defined as those whose

annual receipts are less than $3,500,000.
The majority of these handlers and
producers may be classified as small
entities.

The California date marketing order,
administered by the Department,

‘requires that the assessment rate for a

particular crop year apply to all
assessable dates handled from the
beginning of such year. An annual
budget of expenses is prepared by the
committee and submitted to the.
Department for approval. The members
of the committee are date handlers and
producers. They are familiar with the
committee’s needs and with the costs for
goods, services and personnel in their
local area and are thus in a position to
formulate appropriate budgets. The
budgets are formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the committee is derived by dividing
anticipated expenses by expected
shipments of dates (in hundredweight).
Because that rate is applied to actual
shipments, it must be established at a
rate which will produce sufficient
income to pay the committee's expected
expenses.

The committee met on June 6, 1990,
and recommended 1990-91 crop year
expenditures of $479,400 and an
assessment rate of $1.40 per
hundredweight of assessable dates
shipped under M.O. 987. In comparison,
1989-90 crop year budgeted
expenditures were $361,480 and the
asgsessment rate was $1.30 per
hundredweight.

Included in 1990-91 budgeted
expenditures is a $100,000 contingency
fund to cover the anticipated hiring of
an Executive Director to handle
promotion activities. This contingency
fund would cover the Executive
Director’s salary, travel and benefits.
The major expenditure item this year is
$429,000 for continuation of the
committee’s market promotion program.
The industry is faced with an .
oversupply of product dates and the
committee considers this program
necessary to stimulate sales. Last year
the committee budgeted $5,400 for .
liability insurance which is not included
in this year's budget. The remaining
expenditures are for program
administration and are budgeted at
about last year’s amount.

Income for the 1990-91 season is
expected to total $495,500. Such income
consists of $490,000 in assessments
based on shipments of 35,000,000
assessable pounds of dates at $1.40 per
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hundredwelght and $5, 500 in interest
income.

The committee also recommended
that any unexpended funds or excess
assessments from 1989-90 crop year be
placed in its reserve. The committee’s
reserve is well within the maximum
amount aythorized under the order.

While this proposed action would
impose some additional costs on
handlers, the costs are in the form of
uniform assessments on all handlers.
Some of the additional costs may be

_ passed on to producers. However, these "

. costs would be significantly offset by

~ the benefits derived from the operation -

of the' marketing order. Therefore, the
Administrator of the AMS has
determined that this action would.not

have a significant economic impactona .

substantial number of small entities.
List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeepmg
requirements.

PART 987—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY,CA

For the reasons set forth in the
preamble, it is proposed that 7 CFR part
987 be amended as follows: .
1. The authority citation for 7 CFR
part 987 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
_amended; 7 U.S.C. 601-674. :

2. New § 987. 335, is added to read as -
follows;

§987.335 Expenses and assessment rate.
Expenses of $479,400 by the California
Date Administrative Committee are
authorized, and an assessment rate of
- $1.40 per hundredweight of assessable .
dates is established for the crop year
ending Sepember 30, 1991. Unexpended
funds from the 1989-90 crop year may be
carried over as a reserve.
Dated: July 3, 1990.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
[FR Doc. 80-15895 Filed 7—9—90 8:45 am|
BILLING CODE 3410-02-M

FEDERAL RESERVE SYSTEM
12 CFR Part 225
[Regulation Y; Docket No. R-O?OO]

Bank Holding Companies and Change
in Bank Control

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Board of Governors of .
the Federal Reserve System is proposing
to amend the portion of Regulation Y, 12
CFR part 225, implementing the Change
in Bank Control Act (the “CIBC Act”) to

- remove the current regulatory

requirement that a person that has
already received regulatory clearance to
acquire 10 percent or more of the shares
of a state member bank or bank holding
company must file additional notices
under the CIBC Act for subsequent
acquisitions resulting in ownership of
between 10 and 25 percent of the shares

* of the bank or bank holding company.

The Board has proposed this

* amendment to Regulation Y because, in
:the Board’s experience, the requirement

for additional filings by a person that
has alredy been subject to regulatory

" review and seeks to control less than 25

percent of the shares of the bank.or
bank holding company iniposes
significant burdens on the acquiring .
person without identifying significant
financial, managerial, competitive; or -
other problems. This proposed
amendment is intended to reduce the
regulatory burden under the CIBC Act
without impairing the Board's ability to
properly evaluate acquisitions under the
statutory factors set forth under the
CIBC Act.

DATES: Comments must be recelved by
August 8, 1990. :
ADDRESSES: All comments, Wthh
should refer to Docket No. R-0700,
should be mailed to William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, Washington,
DC 20551, or-delivered to room B-2223,
20th & Constitution Avenue,;NW.,-
Washington, DC, between 8:45 a.m. and
5:15 p.m. weekdays. Comments'may be
inspected in room B-1122 between 8:45
a.m. and 5:15 p.m. weekdays.

. FOR FURTHER INFORMATION CONTACT:

Scott G. Alvarez, Assistant General
Counsel (202/452-3583), Mark J.
Tenhundfeld, Attorney (202/452-3612),
or Elizabeth Thede, Attorney, Legal
Division (202/452-3274); Sidney M. .
Sussan, Assistant Director (202/452-
2638), or Beverly L. Evans, Supervisory -
Financial Analyst, Division of Banking
Supervision and Regulation (202/452~
2573). For the hearing impaired only, -
Telecommunications Service for the
Deaf, Earnestine Hill or Dorothea -
Thompson (202/452-3544).
SUPPLEMENTARY INFORMATION: Under
the CIBC Act, 12 U.S.C. 1817(j}, persons °
acting either individually or in concert
to acquire control of any insured state
member bank or bank holding company
must provide the Board with 60 days

prior written notice describing the

-proposed acquisition. The transaction - -

may proceed at the end of the 60-day
period unless the Board disapproves the
transaction or extends the notice period.
Alternatlvely. an acquisition may -
proceed prior to the expiration of the 60-

" day review period if the Board issues a

written statement of its intent not to
disapprove the transaction.
Regulation Y identifies certain
transactions that are presumed to
constitute the acquisition of control. In
particular, § 225.41(b)(2) of Regulation ¥

" establishes a regulatory presumption -

requirmg the filing of a notice of change
in bank control if, after an acquisition,
any person or group of persons acting in
concert will control 10 percent or more
of a class of voting securities of a bank
or bank holding company and if either:

" (i) The institution has registered

securities under section 12 of the
Securities Exchange Act of 1934 (5
U.S.C. 781), or (ii) no other person will
own a greater percentage of that class of
voting securities immediately after the
transaction. 12 CFR 225.41(b)(2). Under
this regulation, a person must make-
additional CIBC Act filings for each
acquisition of additional shares of the
bank or bank holding company until the
person acquires in excess of 25.percent
of the shares of the bank or bank

- holding company. A shareholder who

continuously controls 25 percent or more
of a class of voting securities and who
has received regulatory approval for
that acquisition is generally not required
to file further notices under the CIBC
Act to acquire additional shares of that
class of voting shares. 12 CFR 225.42(a).
Many of the notices currently filed
with the Board under the CIBC Act
involve situations where a shareholder

- .who has already been subject to the

regulatory review process under the
CIBC Act seeks to acquire a small
number of additional shares with a
minimal expenditure of funds. In other
instances, a controlling shareholder may
be required by the Board's current "
regulations to file a notice in connection
with a redemption by a bank or bank
holding company of shares of another

shareholder, even though the percentage ' ’

ownership of the controlling shareholder
increases only minimally and the

" controlling shareholder expends no-

funds and acquires no additional shares.
In the Board’s experience, the
requirement for additional filings by a
person that has already been subject to -
regulatory review and seeks to control
less than 25 percent of the shares of the
bank or bank holding company imposes
significant burdens on the acquiring
person without identifying significant
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financial, managerial, competitive, or
other problems. -

The proposed amendment would
allow a person that has received Board
clearance under the CIBC-Act to acquire
10 percent or more of a class of voting -
securities:of a state member bank or
bank holding companyto make
additional acquisitions of voting
securities of that same institution
without filing further notices under the
CIBC Act unless the acquisitions would
cause the person’s ownership interest to
exceed 25 percent of the class of voting
securities. Should the financial and
managerial resources or other
circumstances indicate that monitoring
of additional acquisitions in a specific
case is appropriate, the Board and
Reserve Banks would retain the
authority to notify a bank, bank holding
company, or acquiring shareholder prior
to an acquisition that a notice under the
CIBC Act would be required.

The Board believes that the proposed
amendment to Regulation Y would'
significantly reduce the regulatory
burden under the CIBC Act without
impairing the Board's ability to properly
evaluate acquisitions under the
statutory factors set forth under the
CIBC Act. The Board seeks public
comment regarding whether this -
proposal is appropriate in light of the
Board’s responsibilities under the CIBC
Act.

Regulatory Flexibility Act Analysis

This proposal to amend the Board's
Regulation Y will decrease the burden
on small companies by narrowing the
circumstances under which
shareholders of small banks and bank
holding companies must file notices
under the CIBC Act. No additional
regulatory burden would be placed on
such companies. Moreover, the proposal
would not impose any additional
regulatory burden on banks or bank
holding companies of any size that are
targets of a proposed change in control.
Thus, the proposal is not expected to
have any adverse economic impact on
small business entities within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Paperwork Reduction Act Analysis

This proposed regulation reduces the
number of instances in which notices
must be filed with the Federal Reserve
System under the CIBC Act. .
Accordingly; the regulation will lessen
the paperwork burden for individuals,
small businesses, and other "persons,”
as defined in the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.).

List of Subjects in 12 CFR Part 225 .

Administrative practice and _
procedure, Appraisals, Banks, Banking, .
Capital adequacy, Federal Reserve »
System, Holding companies, Reporting
and recordkeeping requirements,
Securities, State member banks.

For the reasons set out in this notice,
and pursuant to the Board's authority .
under section 13 of the.Change in Bank
Control Act {12 U.S.C. 1817(j)(13)), the
Board proposes to amend 12 CFR part
225 as follows:

1. The authority citation for part 225

- continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818, 1821i,
1843(c)(8)..1844(b}, 3106, 3108, 3907, 3909,
3310, and 3331-3351.

2. In § 225.42, the heading to
paragraph (a) is revised, paragraph (a} is
redesignated as paragraph (a)(1), and
new paragraph (a)(2) is added to read as
follows:

§ 225.42 Transactions not requiring prior
notice.
* * * * *

(a)(1) Increase of previously
authorized acquisitions above 25
percent.*-* * ,

(2) Increase of previously authorized -
acquisitions between 10 percent and 25
percent.

The acquisition of additional shares of a
class of voting securities of a state
member bank or bank holding company
by any person (or persons acting in
concert) who has lawfully acquired and
maintained contro! of 10 percent or more
of that class of voting securities after
filing the notice required under
§ 225.41(b)(2) of this subpart if the
aggregate amount of voting securities - -
held is less than 25 percent of any class
of voting securities of the institution.
* * * * *

Board of Governors of the Federal Reserve
System, July 2, 1990.

‘William W. Wiles, .

Secretary of the Board. ]
[FR Doc. 90-15776 Filed 7-9-80; 8:45 am] -
BILLING CODE 6210-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 90-NM-05-AD]

Airworthiness Directives; Boeing
Model! 737-200, 737-300, and 737-400
Serles Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT. .

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to certain Boeing Model 737
series airplanes, which would require a
visual inspection for H-11 bolts and
replacement, if necessary, with A286
stainless steel bolts. This proposal.is
prompted by reports of H-11 steel bolts
used instead of A286 stainless steel
bolts to attach the outboard flap
forward support fitting to the wmg
structure. This condition, if not
corrected, could lead to fracture of the
fastener in the fitting attachment, which
could result in a loss of of the outboard
flaps.

DATES: Comments must be received no
later than August 29, 1990.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
95~AD, 17900 Pacific Highway South, C~
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. This information
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Dan R. Bui, Airframe Branch, ANM-
120S; telephone (206} 431-1919. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68968, Seattle, Washington 98168. .

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such .
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.
Comments are specifically invited on
the overall regulatory, econemic,
environmental, and energy aspects of
the proposed rule. All comments
submited will be available, bath before
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and after the closing date for comments,
in the Rules Docket for examination by -
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: "Comments to
Docket Number 90-NM-95-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion: During inspections of
Boeing Model 737-300 series airplanes,
some H-11 steel bolts were found
installed as fasteners in the forward
attach fitting of the outboard flap
inboard track. H-11 steel bolts were
used on early Model 737 series
airplanes, but were replaced by A286
stainless steel bolts after failure of H-11
bolts occurred in service due to stress

. corrosion. Failures of the H-11 bolts had
previously occurred at the forward
support fitting on Model 737-200 series
airplanes. Engineering review has
revealed that H-11 bolts may have been
installed as substitutes on later Model
737 series airplanes. Fastener fracture in
the fitting attachment could result in a
loss of the outboard flap, causing
serious control difficulties under certain
circumstances.

The FAA has reviewed and approved

. Boeing Alert Service Bulletin 737-
57A1208, dated April 12, 1990 (for Model
737-200 series airplanes), and Boeing
Alert Service Bulletin 737-57A1208,
dated March 29, 1990 (for Model 737-300
and 737-400 series airplanes), which
describe procedures for inspection and
replacement of H-11 bolts with A286
stainless steel bolts at the outboard flap
fitting attachment. The service bulletins
also describe procedures for external
torque inspections of certain bolts, if
necessary.

Since this condition is likely to exist
on other airplanes of this same type
design, an AD is proposed which would
require visual inspection for, and
replacement, if necessary, of H~11 bolts
installed in the outboard flap fitting -
attachment, and, under certain .-
circumstances, a repetitive torque
inspection, in accordance with the
service bulletins previously described.

There are approximately 1,438 Model
737 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 623 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 51
manhours per airplane to accomplish the
required actions, and that the average

labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $1,270,920.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism .
implications to warrant the preparation

_of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a "major rule” under Executive
Order 12291; (2) is not a “'significant
rule” under DOT Regulatory Policies '
and Procedures {44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354{a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89. °

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

§39.13 [Amended]

Boemg Applies to Model 737-200 series
airplanes, listed in Boeing Alert Service"
Bulletin 737-57A1208, dated April 12,
-1990; and Model 737-300 and 737-400-

. series airplanes, listed in Boeing Alert -
Service Bulletin 737-57A1208, dated -
March 29, 1990; certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

“To prevent fastener fracture in the fitting
attachment which could result in a loss of the
outboard flap, accomplish the following:

A. Prior to the accumulation of 5,000 flight
hours or within 12 months after the effective

date of this AD, whichever occur later,
perform a visual inspection of the outboard -
flap support fitting attach bolts in accordance
with Boeing Alert Service Bulletin 737-
57A1206, dated April 12, 1990, or Boeing Alert
Service Bulletin 737-57A1208, dated March
29, 1990, as applicable.

1. If the bolts are confirmed as BACB30LE6
or BACB30USS, no further action is required
at that location.

Note: A bolt head marking of BACB30LES,
BACB30USS6, B30LE6, or B30US6 confirms the
correct bolt installation. Oversize bolts
BACB30LE7 or BACB30US? may be mstalled
and are acceptable.

2. If a bolt BACB30MT is found, prior to

.further flight, and at intervals not to exceed

1,000 flight hours, perform torque inspections
in accordance with Boeing Alert Service

. Bulletin 737-57A1208, dated March 29, 1990, -

or Boeing Alert Service Bulletin 737-57A1206,
dated April 12, 1990, as applicable. If the bolt

“turns at or below the specified torque range,

prior to further flight, replace it with
BACBS30LE or BACB30US in accordance with
the previously mentioned service bulletins.
Replacement of any bolt with a bolt
BACB30LE or BACB30US constitutes
terminating action for the repetitive torque
inspections.

3. If a bolt other than listed in paragraph
A or A.2, above, is found, prior to further
flight, réplace the bolt with bolt BACB3OLE or
BACB30US in accordance with Boeing Alert
Service Bulletin 737-57A1208, dated March
29, 1990, or Boeing Alert Service Bulletin 737-
57A1206, dated April 12, 1990, as applicable.

B. Within 4 years after the effective date of
this AD, replace all outboard flap support
fitting attach bolts BACB30MT with bolt
BACB30LE or BACB30US in accordance with

* Boeing Alert Service Bulletin 737-57A1208,

dated March 29, 1990, or Boeing Alert Service
Bulletin 737-57A1208, dated April 12, 1990, as
applicable.

C. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office, FAA, .
Transport Airplane Directorate. .

Note: The request should be submitted
directly to the Manager, Seattle Aircraft
Certification Office (ACQ), and a copy sent
to the cognizant FAA Principal Inspector (PI).
The PI will then forward comments or.
concurrence of the Seattle ACO. o

. D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to

" operate airplanes to a base in order to -
- comply with the requirements of this AD.

. All persons affected by the directive who
have not already received the appropriate
service documents from the manufacturer
may obtain copies upon request to Boeing
Commercial Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents may be
examined at the FAA, Northwest Mountain
Region, Transport Airplane Directorate, 17900
Pacific Highway South, Seattle, Washington,
or Seattle Aircraft Certification Office, 9010
East Marginal Way South Seattle.
Washington.
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Issued in Seattle, Washmgton. on June 29,
1990.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 80-16004 Filed 7-9-90; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39 A
{Docket No. 90-NM-110-AD]

Airworthiness Directives; BoeinQ
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
supersede an existing airworthiness
directive (AD), applicable to certain
Boeing Model 747 series airplanes which
currently requires inspection of the
fuselage skin lap splice between body
station (BS) 340 and BS 400 at stringers
{S)-6L and S-6R, and repair, if
necessary. This action would delete the
option of reinspecting known small
cracks in lieu of repairing them before
further flight, and would reduce the
repetitive ingpection interval. This
proposal is prompted by further FAA
consideration of the crack repair
deferral-option in the existing AD, and
analysis results which indicate that a
reduction of the inspection interval is
warranted. This condition, if not
corrected, could result in sudden loss of

cabin pressurization and the inability to

withstand fail-safe loads.

DATES: Comments must be received no
later than August 28, 1990.

ADDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
110-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. This information
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle.
Washmgton

FOR FURTHER INFORMATION CONTACT:
Mr. Steven C. Fox, Airframe Branch,
ANM-120S; telephone (206) 431-1923,
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane

Directorate, 17900 Pacific Highway

" South, C-68968, Seattle, Washington

98168.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 90-NM-110-AD." The
post card will be date/time stamped and
returned to the commenter.

Discussion: On September 26, 1985,
the FAA issued AD 85~17-05,
Amendment 39-5123 (50 FR 3335, August
19, 1985), to require inspection of the
fuselage skin lap splice between body
station (BS) 340 and BS 400 at stringers
{S)-6L and S-6R on certain Boeing
Model 747 series airplanes. That action
was prompted by reports of cracks of up
to 18.5 inches found on three airplanes.
This condition, if not corrected, could
result in sudden loss of cabin
pressurization and the inability to the
fuselage to withstand fail-safe loads.

That AD provided an option of
reinspecting known small cracks in lien
of repairing them before further flight.
This. option was predicated on crack
growth analysis which indicated that
inspection could safely monitor cracks
until they reached a specified length.

Since issuance of the AD, the FAA
has reassessed the advisability of
relying on continued mspectlon to
monitor crack growth in this case. It is
possible that inspection may fail to
detect other small cracks, that a mistake
could be made in record keeping

necessary to monitor crack growth, or
that other undetected adjacent
structural damage may exist. These
situations could have an unacceptable
effect on structural integrity of the
effected lap splice. Therefore, the FAA
has determined that the deferment of
repair of certain known cracks does not
provide an acceptable level of safety.
This action proposes to eliminate that
option.

In addition, the FAA-sponsored 747
Aging Fleet Structures Working Group
has recommended that the repetitive
inspection interval for structures in
which no cracking is found be reduced
from 5,000 to 3,000 landings. The
reduced inspection interval will ensure
that cracking is detected in a more
timely manner. Failure to detect and
repair cracks could lead to sudden loss
of cabin pressurization and the inability
10 withstand fail-safe loads.

The FAA has reviewed and approved
Boeing Service Bulletin 747-53-2253,
Revision 2, dated March 29, 1990, which
describes the inspection procedures to
inspect for cracks in the fuselage skin
lap splice between BS 340 and BS 400 at
S-6L and S-6R on certain Boeing Model
747 airplanes. (The inspection '
procedures described in Revision 2 are
similar to those described in the
previous versions of this service
bulletin. ) A modification is described in
the service bulletin, which consists of
replacing the top row of fasteners with
protruding head fasteners or installing
an external doubler. Inspections are to
continue after the accomplishment of
this modification.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would supersede AD 85-17-05
with a new airworthiness directive that
would require inspections for cracks in
the fuselage skin lap splice between BS
340 and BS 400 at S-6L and S-6R, in
accordance with the service bulletin
previously described. It would delete the
previous optional provision of continued
flight with certain small cracks; such
cracking would be required to be

"repaired prior to further flight. This

proposal would also reduce the
repetitive inspection interval from 5,000
to 3,000 landings.

There are approximately 603 Model
747 series airplanes of the affected
design in the worldwide fleet. It is
estimated that 191 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 8
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
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impact of the AD on U.S. operators is
estimated to be $61,120. ,

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government, Therefore,
in accordance with Exeeutive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a "major rule” under Executive
Order12291; (2} is not a “significant
rule” under DOT Regulatory Policies
and Procedures {44 FR 11034, February
28, 1979}); and (3} if promulgated will not
Lave a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory.docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39;

~ Air transportation,. Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

2. Section 39.13 is amended by
superseding AD 85-17-05, Amendment
39-5123 (50 FR 3335, August 19, 1985),
with the following new airworthiness
directive:

§39.13 [Amended]

Boeing: Applies to Model 747 series
airplanes, identified in Boeing Service
Bulletin 747-53-2253, Revision 2, dated
March 29, 1990, certificated in any
category. Compliance required as
indicated, unless previously
accomplished.

To prevent sudden loss of cabin
pressurization and the inability to withstand
fail-safe loads, accomplish the following:

A. For airplanes that have not been
modified in accordance with Boeing Service
Bulletin 747-53-2253, Revision 2, dated March
29, 1990: In accordance with the schedule
indicated below, perform a high frequency
eddy current inspection of the fuselage lap

joint between body station (BS) 340 and BS

400, or aft as far as the crew door, at stiinger

(S)-6L and S-6R, 'in accordance with Boeing
Service Bulletin 747-53-2253, Re\nsmn 2,
dated March 29, 1990.

1. Inspection schedule. T

a. Unless previously accomplished within
the last 2,750 landings, perform the fnitial
inspection within the next 250 landings after
the effective date of this AD, or prior to the
accumulation of 10,000 landings, whichever
occurs later.

b. Repeat the inspection thereafter at -
intervals not to exceed 3,000 landings.

2. If cracks are found, repair prior to further
flight, in accordance with Boeing Service
Bulletin 747-53-2253, Revision 2, dated March
29, 1990,

B. For airplanes that have been modified in
accordance with Boeing Service Bulletin 747—
53-2253, Revision 2, dated March 29, 1990: In
accordance with the schedule below, perform
a high frequency eddy current inspection of
the fuselage lap joint between (BS) 340 and
BS 400, or aft as far as the crew door, at
stringers (S)-6L and S-6R, in accordance with
Boeing Service Bulletin 747-53-2253, Revxsion
2, dated March 29, 1990.

1. Inspection schedule:

a. Unless previously accomplished within
the last 2,750 landings, perform the initial
ingpection within the next 250 landings after
the effective date of this AD, or-prior to the
accumulation of 10,000 landings, after the
modification, whichever occurs later.

b. Repeat the inspection thereafter at:
intervals not to exceed 3,000 landings.

2. If cracks are found, repair prior to further
flight, in accordance with Boeing Service
Bulletin 747-53-2253, Revision 2, dated March
29, 1880.

C. An altemate means of compliance or
adjustment of the compliance time, which
provide an acceptable level of safety, may be
used when approved by the Manager, Seattle
Aircraft Certification Office (ACO}, FAA,

“Transport Airplane Directorate.

Note: The request should be submitted
-directly to the Manager, Seattle ACO, and a
-copy sent to the cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Seattle ACO.

D. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in-order to
comply with the requirements of this AD.

All persons affected by this directive

who have not already received the
appropriate service documents from the

-manufacturer may obtain copies upon

request to Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124. These documents may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or Seattle
Aircraft Certification Qffice, 8010 East
Marginal Way South, Seattle,
Washington.

Issued in Seattle, Washmgton. on june 28,
1990, .
Steven B. Wallace,

Acting Manager, Transport Airplane.
Directorate, Aircraft Certification Service.

{FR Doc. 50-16005 Flled 7-9-90; 8:45 am]
BILLING CODE 4910-13-M R

14 CFR Part 39 ..

{Docket No. 90-NM-~124-AD]

Airworthiness Directives; Boelng
Mode! 727-200 and 727-200F Serles
Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Notice of proposed mlemaking
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable te all Boeing Model 727-200
series airplanes, which would require
inspection of the fuselage skin under the
center engine inlet pedestal housing for
cracks, and repair, if necessary. This
proposal is prompted by reports of .
fuselage skin cracks in this area. This
condition, if not corrected, could result
in rapid depressurization of the cabin,

DATES: Comments must be received no
later than September 4, 1990..

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
124-AD, 17900 Pacific Highway South,
C-68958, Seattle, Washington 98168. The
applicable service information may be
obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124. This information
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17800 Pacific
Highway South, Seattle, Washington, or
Seattle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Ms. Kathi N. Ishimaru, Airframe Branch,
ANM-1205; telephone (206) 431-1525.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, C-68966, Seattle, Washmgton
91868.

SUPPLEMENTARY INFORMATION: '
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
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should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.
Comments are specifically invited on

the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before

-and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following -
statement is made: “Comments to
Docket Number 90-NM-124-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

There have been several reports
of fuselage skin cracks under the
center engine pedestal housing at
stringer 1 from body station (BS) 1090 to
BS 1110 on Boeing Model 727-200 series
airplanes. There were also two reports
of fuselage skin cracks emanating from
the fastener holes where the pedestal
housing mates with the fuselage. The
cracks are fatigue related and are
attributed to skin bending induced by
the installation of the center engine inlet
assembly. Undetected cracks in these
areas can result in rapid
depressurization of the cabin.

The cracks have only been reported
on the Model 727-200 series airplanes.
The center engine inlet housing
attachment is significantly different on
the Model 727-100 series airplanes and
a similar problem is not expected.

The FAA has reviewed and approved
Boeing Service Bulletin 727-53A0204,
Revision 1, dated May 10,1990, which
describes procedures for inspection and
repair of the fuselage skin under the
center engine inlet pedestal housing.

Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed
which would require inspection for

cracking of the fuselage skin under the
center engine inlet pedestal housing, and
repair, if necessary, in accordance with
the service bulletin previously
described.

There are approximately 1,250 Model
727-200 and 727-200F series airplanes of
the affected design in the worldwide
fleet. It is estimated that 1,000 airplanes
of U.S. registry would be affected by this
AD, that it would take approximately 8
manhours per ajrplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $240,000.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship '
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation {1)
is not a “major rule” under Executive
Order 12291; (2] is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket. -

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly pursant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39-[AMENDED]
1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. Section 39.13 is amended by adding

the following new airworthiness
directive:

§39.13 [Amended]

Boeing: Applies to all Model 727-200 and
727-200F series airplanes, certificated in
any category. Compliance required as
indicated, unless previousty
accomplished.

To prevent rapid depressurization of th
cabin due to fuselage cracks under the center
engine inlet pedestal housing, accomplish the
following:

A. Perform a detailed external visual
inspection for fuselage skin cracks from body
station {BS) 1090 to BS 1110, in accordance
with Boeing Alert Service Bulletin 727~
53A0204, Revision 1, dated May 10, 1990,
(hereafter referred to as the Service Bulletin),
within the time specified in subparagrpah 1.,
2., or 3.,-below, as applicable.

1. For airplanes identified as Group 1 in the
Service Bulletin, inspect within 500 flight
cycles or 2 months after the effective date of
this AD, whichever occurs first.

2, For airplanes identified as Group 2 in the
Service Bulletin, inspect within 1,250 flight
cycles or 6 months after the effective date of
this AD, whichever occurs first.

3. For airplanes identified as Group 3 in the
Service Bulletin, inspect wthin 2,500 flight
cycles or 18 months after the effective date of
this: AD, whichever occurs first.

B. Repeat the insepction required by
paragraph A., above, at intervals not to
exceed 2,500 flight cycles or 18 months,
whichever occurs first.

C. If fuselage skin cracks are found, prior to
further flight, repair in accordance with the
Service Bulletin.

D. Modification in accordance with Boeing
Drawing 65C35757 constitutes terminating
action for the inspection required by
paragraph B., above.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certificiation Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Seattle ACO, and a
copy sent to the cognizant Principal Inspector
(PI). The PI will then forward comments or
concurrence to the Seattle ACO.

F. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial Airplane
Group, P.O. Box 3707 Seattle,
Washington 88124. These documents
may be examined at the FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or



28222

Federal Register / Vol. 55, No. 132 / Tuesday, July 10, 1890 / Proposed Rules

Seatlle Aircraft Certification Office,
9010 East Marginal Way South, Seattle,
Washington.

Issued in Seattle, Washington, on July 2,
1990
Leroy A. Keith,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

-[FR Doc. 80-16006 Filed 7-9-90; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 80-NM-127-AD]

Airworthiness Directives; Fokker
fhodel F-27 Mark 100, 200, 300, 400,
500, 600, and 700 Serles Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
{NPRM).

SUMMARY: This notice proposes to
supersede an existing airworthiness
directive (AD), applicable to all Fokker
Model F-27 Mark 100, 200, 300, 400, 500,
600 and 700 series airplanes, which
currently requires supplemental
structural inspections, and repair or
replacement, as necessary, to ensure
continued airworthiness. This action
would revise the inspection program to
add or revise significant structural items
to inspect for fatigue cracks. This
proposal is prompted by a structural re-
evaluation by the manufacturer which
identified additional structural elements

where fatigue damage is likely to occur.

Fatigue cracks in these areas, if not
detected and corrected, could result in a
reduction of the structural integrity of
these airplanes.

DATES: Comments must be received no
later than August 28, 1990.

AGDRESSES: Send comments on the
proposal in duplicate to Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
127-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168. The
applicable service information may be
obtained from Fokker Aircraft USA, Inc.,
1199 N. Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Mark Quam, Standardization
Branch, ANM-113; telephone {208) 431~

1978. Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, C-689986, Seattle, Washington
98168.
SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.
Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA/public contact,
concerned with the substance of this
proposal, will be filed in the Rules

" Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 90-NM-127-AD.” The
postcard will be date/time stamped and
returned to the commenter. .

Discussion

On March 29, 1990, the FAA issued
AD 90-08-03, Amendment 39-6570 (55
FR 13261, April 10, 1990), to require
certain revisions and additions to the
approved maintenance program that
provides for inspection, repair or
replacement, as applicable, of the
significant structural items defined in
Fokker Document No. 27438, part 1. That
action was prompted by a structural re-
evaluation by the manufacturer which
identified additional structural elements
where fatigue damage is likely to occur.
Fatigue cracks in these areas, if not
detected, could result in a reduction of
the structural integrity of these
airplanes.

Since issuance of the AD, Fokker
Structural Integrity Program (SIP)
Document No. 27438, part I, has been
revised to add or revise items for
inspection, repair, or replacement. These
additional or revised items were
included as result of (1) fatigue analysis
and tests, (2) service experience, (3) -

follow-up action to an airworthiness
directive that required a one-time
inspection and report of findings to the
manufacturer, and (4) in some cases, an
interim repair.

Fokker has issued Fokker Document
No. 27438, part I, including revisions up
through February 1, 1990, which adds or
revises items for inspection, and repair
or replacement, as necessary. The
Rijksluchtvaartdienst, which is the
airworthiness authority of the
Netherlands, has classified the Fokker
Document as mandatory.

This airplane model is manufacturerd
in the Netherlands and type certificated
in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.

Since this condition is likely to exist
or develop on other airplanes of the
same type design registered in the
United States, an AD is proposed which
would supersede AD 90-08-09 with a
new airworthiness directive that would
require incorporation of revisions
through February 1, 1990, to the Fokker
SIP Document No. 27438, part I, into the

- FAA-approved maintenance program.

Information collection requirements
contained in this regulation have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 98-511) and have been assigned
OMB Control Number 2120-0056.

It is estimated that 44 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 243
manhours per airplanes per year to
accomplish the required actions, and
that the average labor cost would be $40
per manhour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $427,680 the
first year and annually therealter.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; {2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
28, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
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number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to'the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the

Federal Aviation Regulations as follows:

PART 39—{AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. Section 39.13 is amended by
superseding Amendment 39-6570 (55 FR
13261, April 10, 1990), AD 90-08-09, with
the following new airworthiness
directive: :

$39.13 [Amended)

Fokker: Applies to Model P-27 Mark 100, 200,
300, 400, 500, 600, and 700 series

airplanes, all serial numbers, certificated,

in any category. Compliance required as
indicated, unless previously
accomplished.

To ensure the structural integrity of these
airplanes, accomplish the following:

A. Within six months after May 14, 1990
(the effective date of Amendment 39-8570,
AD 980-08-09), incorporate into the FAA-
approved maintenance inspection program

the inspections, inspection intervals, repairs,

or replacements defined in Fokker SIP
Document No. 27438, part I, including
revisions up through August 15, 1988; and
inspect. repair, and replace, as applicable.
The non-destructive inspection techniques
referenced in. this document provide
acceptable methods for accomplishing the
inspections required by this AD. Inspection
results, where a crack is detected, must be
reported to Fokker, in accordance with the
instructions of the SIP document.

B. Within six months after the effective
date of this amendment, incorporate into the
FAA-approved maintenance program the
inspections, inspection intervals, repairs, or
replacements defined in Fokker Structural
Inspection Program (SIP) Document No.
27438, part I, including revisions up through
February 1, 1990; and inspect, repair, and
replace, as applicable. The non-destructive
inspection techniques referenced in this
document provide acceptable methods for
accomplishing the inspections required by
this AD. Inspection results, where a crack is
detected, must be reported to Fokker, in
accordance with the instructions of the SIP
document,

C. Cracked structure detected during the
inspections required by paragraph A., and B.,
above, must be repaired or replaced, prior to
further flight, in accordance with instructions
in Document No. 27438, including revisions up
through February 1, 1990.

D. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Standardization
Branch, and a copy sent to the cognizant FAA
Principal Inspector (PI}. The PI will then
forward comments or concurrence to the
Manager, Standardization Branch, ANM-113.

E. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Fokker Aircraft USA, Inc.,
1199 N. Fairfax Street, Alexandria,
Virginia 22314. These documents may be
examined at the FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 17900 Pacific Highway
South, Seattle, Washington, or the
Standardization Branch, 9010 East
Marginal Way South, Seattle,
Washington,

Issued in Seattle, Washington, on June 28, ’
1990.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 80-16007 Filed 7-9-90; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39

" [Docket No. 90-NM-97-AD]

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, -20, -30, -40,
and -50 Series Airplanes; Model DC-9-
81 (MD-81), DC-9-82 (MD-82), DC-9-83
(MD-83), and DC-9-87 (MD-87) Series
Airplanes; and Model MD-88 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to
supersede an existing airworthiness-
directive (AD), applicable to McDonnell
Douglas Model DC-9 series airplanes,
which currently requires installation of a
“tailcone missing” indication system.
This action would require installation of
a “tailcone unsafe” indicating system.
This proposal is prompted by instances
of tailcone departure from aircraft

during landing roll. This condition, if not
corrected, could result in a hazard to
incoming or departing aircraft,
particularly during night or low visibility
conditions.

DATES: Comments must be received no
later than August 28, 1990.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
97-AD, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168. The
applicable service information may be
obtained from McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846; ATTN:
Business Unit Manager, Technical
Publications C1-HCW (54-60). This
information may be examined at FAA,
Northwest Mountain Region, Transport
Airplane Directorate, 17900 Pacific
Highway South, Seattle, Washington, or
the Los Angeles Aircraft Certification
Office, 3229 East Spring Street, Long
Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert T. Razzeto, Aerospace
Engineer, FAA, Northwest Mountain
Region, Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California 90806
2425; telephone (213) 988-5355.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received or or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
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post card on which the following

- statement is made: “Comments to

‘Docket Number 80-NM-97-AD." The
post card will be date/time stamped and
returned to the commenter.

Discussion

On June 23, 1987, the FAA issued AD

87-13-09, Amendment 39-5665 (52 FR
24982, July 2, 1987), to require
installation of a “tailcone missing”
indicating system on all McDonnell
Douglas Model DC-9 series airplanes.
That action was prompted by numerous
reports of inadvertent tailcone
deployments. This condition, if not
corrected, could result in an
inadvertently deployed tailcone
becommg a hazard to-other aircraft
using the runway, particuarly during
night or low visibility conditions.

Since issuance of that AD, there have
been additional reports of inadvertent
tailcone deployment on landing roll,
There have been seven incidents since
April 1, 1989. Each of the aircraft
involved in the most recent incidents
had an operable tailcone missing
indicating system, as required by AD
87-13-09. Five of the seven recent
inadvertent tailcone releases involved
improper rigging or inadvertent
activation of the tailcone release handle.

“McDonnel Douglas has developed,
and some airlines have installed, a
“tailcone unsafe” indicating system

which alerts the crew when the tailcone

unlocking cable is not properly secured.
Installation of a tailcone unsafe -
indicating system precludes takeoff with
the tailcone not properly latched. The
FAA has reviewed and approved
‘McDonnell Douglas Service Bulletin 53~
199, Revision 2, dated March 17, 1989,
which.describes procedures for
installation of a “tailcone unsafe"

" indicating system which requires
installation of two mechanical switches
in the tailcone lockmg system and an
indicating light in the pilot's field of
vision.

- Two recent cases involved Model DC~
9-80 series airplanes in which the
tailcone release actuating mechanism
activated during flight. The tailcone

- release actuating mechanism on these
models is located in the cabin ceiling
area above the aft ventral door and is
accessible in flight. There is a slotted
shroud around the mechanism. The slot
allows access to the mechanism by

passengers in the cabin. An FAA review -

of the tailcone release system on Model
DC-9-80 series and Model MD-88
airplanes concluded that passengers
could activate the tailcone deployment
mechanism with their fingers. In order to
minimize possible in-flight actuation of
the tailcone release system, the FAA

proposes to require a cover over the slot
in the shroud on these models. In the
event the tailcone becomes unlocked/ .
unlatched in flight, the “tailcone unsafe”
indicating system will allow the flight
crew to alert the tower early enough to
effect timely safety precautions at the .
airport. After the tailcone unsafe
indicating system is installed;.a‘nd
functioning, the tajlcone nussmg
indicating system, installed in
accordance with AD 87-13-09, is no
longer required and may be removed.
Since this condition is likely to exist
or develop on other airplanes of this
same type design, an AD is proposed :
which would supersede AD 87-13-09
with a new airworthiness directive that

would requlre installation of a "tallcone :

unsafe” indicating system, in
accordance with the service bulletin
previously described, and, in addition, a
cover over the actuating mechanism slot
above the aft ventral door on;certain
models, as described above. .

There are approximately 1, 575 Model
DC-9-10, -20, -30, —40, -50 series

airplanes; Model DC-9-81 (MD-81), DC-~

9-82 (MD-82), DC-9-83 (MD-83), DC-9-
87 (MD-87) series airplanes; and Model
MD-88 airplanes; of the affected design

. in the worldwide fleet. It is estimated

that 800 airplanes of U.S. registry would
be affected by this AD, that it would
take approximately 38 manhours per .
airplane to accomplish the required

-actions, and that the average labor cost
.would be $40 per manhour. The cost of -
- parts to accomplish this modification is

estimated to be $1,600 per airpiane.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $2,496,000. :

The regulations proposed herein

would not have substantial direct effects :

on the states, on the relationship
between the national government-and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation

-of a Federalism Assessment:

For the reasons discussed above, I

- certify that this proposed regulation (1) -
_is‘not a “major rule” under Executive

Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February.
26, 1979); and (3) if promulgated, will not
have a significant economic impact,

. positive or negative, on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the

regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39
Au‘ transportation, Aircraft, Av1at10n

: .:safety. Safety. -

The Proposed Amendment
_ Accordingly, pursuant to the authority

"delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

" 1. The authority citation for part 39
continues to read as follows: -

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,

* January 12, 1983); and 14 CFR 11.89.

2. Section 39.13 is amended by
superseding Amendment 39-5665 (52 FR-
24982, July 2, 1987), AD 87-13-09, with

the following new airworthiness

directive:

§ 39.13 [Amended]

MecDonnell Douglas: Applies to Model DC-8-
10, -20, =30, —40, -50 series airplanes; and
Model DC-8-81 (MD-81), DC-9-82 (MD--

~ 82), DC-9-83 (MD-83), DC~9-87 (MD-87)
series airplanes; and Model MD-88
airplanes; as listed in McDonnell
Douglas Service Bulletin 53-198, Revision
2, dated March 17, 1989; operating in
passenger or passenger/cargo '
configuration; certificated in any
category. Compliance required as
indicated, unless previously

" accomplished.

The requirements of this AD become
applicable at the time an all-cargo
configuration is converted to a passenger or
passenger/cargo configuration.

To prevent unexpected tailcone
development on landing, accomphsh the
following:

A.'Within 24 months after August 8, 1987
(the effective date of Amendment 39-5665,
AD 87-13-09), install a visual indicating
means, which is approved by the Manager,
Los Angeles Aircraft Certification Office

" (ACO), FAA, Transport Airplane Directorate,

that will signal the appropriate flight crew

‘members when the tailcone is not attached to

the airplane.

Note: Any modxfxcatlon toinstall a tmlcone
missing indicating system that was
previously determined by the FAA to comply

- with AD 87-13-08, meets the requirements of -

this paragraph.

Note: Modification is not requlred on all-
cargo configured airplanes for which an -
alternate means of compliance was
established for AD 87-13-08, in which the
tailcone release system has been deactivated
and the tailcone latches are positively
retained in the latched position in a manner .
acceptable to the Manager, Los Angles ACO,
FAA, Transport Airplane Directorate.
However, the tailcone release system must be
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reactivated prior to further flight upon
conversion to a passenger or passenger/cargo
configuration.

B. Within 24 months after the effective date
of this amendment, accomplish either
paragraph 1. or 2. bélow, as applicable

1. Modify airplanes in a passenger or
passenger/cargo configuration by installing
the “tailcone unsafe” indicating system in
accordance with paragraph 2,
Accomplishment Instructions of McDonnell
Douglas Service Bulletin 53-199, Revision 2,
dated March 17, 1989; or.

2. Modify airplanes in an all-cargo
configuration by deactivating the tailcone
release system in a manner approved by the
Manager, Los Angeles ACO, FAA, Transport
Airplane Directorate.

C. Far Model DC-8-80 series airplanes and
model MD-88 airplanes: Within 24 months
after effective date of this amendment,
modify the tailcone release actuating
mechanism shroud by installing a cover over
the slot so the mechanism is not exposed to
the cabin. This modification must be
accomplished in @ manner approved by the
Manager, Los Angeles ACO, FAA, Transport
Airplane Directorate. -

D. Upon accomplishment of paragraph B.1
of this AD, the requirements of paragraph A.
of this AD are no longer applicable and the
visual indicating means installed in
accordance wnh that paragraph may be
removed.

E. An alternate means of compliance or
adjustment of the compliance time, which
provides and acceptable level of safety, may
be used when approved by the Manager, Los
Angeles ACO, FAA, Transport Airplane
Directorate. _

Note: The request should be submitted
directly to the Manager, Los Angeles ACO,
and a copy sent to cognizant FAA Principal
Inspector (PI). The PI will then forward
comments or concurrence to the Los Angeles
ACO.

F. Special flight permits may be’ issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard
Long Beach, California 90801. These
documents may be examined at the
FAA, Transport Airplane Directorate,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California. '

Issued in Seattle, Washington. on june 28,
1990.

Darell M. Pederson.

Acting Manager, Transport Alrplane
Directorate, Aircraft Certification Service.” -
IFR Doc. 80-16008 Filed 7-8-90; 8:45 am]
BILLING CODE 4910-13-M S

14 CFR Part 39
[Docket No. 90-NM-120-AD]

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, ~20, -30, =40,
-50, and C-~9 (Military) Serles
Airplanes; and Model DC-9-81 and -82
(MD-81-and -82) Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notxce of proposed rulemaking
(NPRM].

SUMMARY: This notice proposes to adopt
a new airworthiness directive {AD),
applicable to certain McDonnell Douglas
Model DC-9 and DC-9-80 series
airplanes, which would require
replacement of the air filler valve
assembly on the nose:gear wheel and
tire assembly. This proposal is prompted
by reports of over-inflation of nose
landing gear tires. This condition, if not

corrected, could result in a tire/wheel
explosion, which might result in injury
to maintenance personnel or damage to
the airplane.

DATES: Comments must be’ recelved no_
later than August 28, 1990. -

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-
120~-AD, 17900 Pacific Highway South,
C-68966, Seattle, Washington 98168, The
applicable service information may be
obtained from McDonneli Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Business Unit Manager, Technical
Publications, C1-HCW (54-60). This.
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or at the Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Walter S. Eierman, Aerospace
Engineer, ANM-130L, FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California;
telephone {213) 988-5336. -

SUPPLEMENTARY INFORMATION:
Interested persons are invited to .
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as.
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to

the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received..

Comments are specifically invitéd on
the overall regulatory, economic, -
environmental, and energy aspects of
the proposed rule. All comments "
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
proposal, will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 90-NM-120-AD.” The
post card will be date/time stamped and
returned to the commenter.

Dlscussmn

Two instances have occurred
involving McDonnell Douglas Model
DC-9 series airplanes, in which
maintenance personnel have been
injured due to the explosion of an over-
inflated nose landing gear tire/wheel
assembly. Other instances have been
reported of over-inflated nose landing
gear tires. The assemblies installed on
Model DC-9 and DC-9-80 series
airplanes are similar in design.
Investigation has revealed that certain’
airplanes may have been delivered with
wheels which do not have over-inflation
safeguard features. This condition, if not
corrected, could result in injury to
maintenance personnel and damage to
the airplane.

The FAA has reviewed and approved

. McDonnell Douglas DC-9 Service

Bulletin 32-223, dated November 7, 1989,
which describes replacement of the air
filler valve assembly on the nose gear
wheel and tire assemblies. The
replacement filler valve assembly
incorporates an over-pressure relief
feature not in the existing filler valve
assembly.

Since this condition is likely to exist
on other airplanes of this same type
de31gn. an AD is proposed which would
require replacemem of the nose gear tire
filler valve in accordance with the .
service bulletin previously described.

There are approximately 1, 100 Model
DC-9 series airplanes of the affected
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design in the worldwide fleet. It is
estimated that 670 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 3
manhours per airplane to accomplish the
required actions, and that the average
labor cost would be $40 per manhour.
The cost of required parts is
approximately $119 per airplane. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $160,130.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the. distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order -
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 39

Air transgportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—{AMENDED]
1. The authority'cuat'lon for part 39
_continues'to read as follows:

49 U.S.C. 106(g) (Revised) Pub. L. 97449,
]anuary 12, 1983); and 14 CFR 11.89.

. §39 13 [Amended]

2. Section 39.13 is amended by addmg .

the following new alrworthiness
directive:

McDonnell Douglas: Applies to Model DC-9-
10, =20, -30, -40, =50, and C-8 (Military)
series airplanes, and Model DC-9-81 and
-82 (MD-81 and -82) series airplanes;
serial numbers as listed in McDonnell-
Douglas DC-9 Service Bulletin 32-223,
dated November 7, 1989; certification in
any category. Compliance required as
indicated, unless previously
accomplished. To prevent nose landing
gear tire/wheel assembly explosion due
to over-inflation, accomplish the ‘
following:

A. Within one year after the effective date
of this AD, unless previously accomplished,
replace the air filler valve on the nose gear
wheel and tire assemblies with fill/over-
pressure relief valve assemblies, in
accordance with Paragraph 2.,
Accomplishment Instructions, Phase 1, of
McDonnell Douglas DC-9 Service Bulletin 32-
223, dated November 7, 1989. If the original
nose wheel assembly has been replaced with
wheel assembly 9550267-6, which has a built-
in over-pressure relief feture, no action is -
required.

B. An alternate means of compliance or.
adjustment of the compliance time, which
provides an acceptable level of safety;, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.

Note: The request should be submitted
directly to the Manager, Los Angeles, ACO,
and a copy sent to the cognizant FAA
Principal Inspector (PI). The PI will then
forward comments or concurrence to the Los
Angeles ACO.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirments of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Business Unit Manager, Technical
Publications, C1-HCW (54-60). These
documents may be examined at the -
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,

“Washington, or the Los Angeles Aircraft
-Certification Office, 3229 East Spring:

© Street, Long Beach, California.
Authority: 48 U.S.C. 1354(a), 1421 and 1423; -

Issued in Seattle, Washmgton. on ]une 28,
1980,

Darrell M. Pederson,
Acting Manager, Transport Airplane -

Directorate, Aircraft Certification Service. - -

[FR Doc. 80-16009 Filed 7-0-90; 8:45 am]
BILLING CODE 4910-13-M o

14 CFR Part 39

[Docket No. 90-NM-121~AD]

Airworthiness Directives; McDonnell
Douglas Model DC-9-81, -82, and -83
(MD-81, -82, and -83) Series Airplanes

AGENCY: Federal Aviation
Administration {FAA), (DOT).

ACTION: Notice of proposed rulemakmg
(NPRM).

SUMMARY: This notice proposes to adopt
a new airworthiness directive (AD),
applicable to McDonnell Douglas Model
DC-9-81, -82, and -83 series airplanes,
which would require replacement of the
oxygen mask and hose assemblies at the
mid attendant’s station. This proposal is
prompted by reports of oxygen mask
hoses which are too short to permit the
desired mobility for the mid.attendant.
This condition, if not corrected, could
result in the mid attendant’s oxygen
mask not staying properly positioned if
the attendant is required to move; this
gituation could lead to a temporary loss
of oxygen to the flight attendant.

DATES: Comments must be received no
later than August 28, 1990.

ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Transport Airplane
Directorate, ANM-103, Attention:
Airworthiness Rules Docket No. 90-NM-~

" 121-AD, 17900 Pacific Highway South,

C-68966, Seattle, Washington 98168. The
applicable service information may be
obtained from McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Business Unit Manager, Technical
Publications, C1-HCW (54-60). This
information may be examined at the
FAA, Northwest Mountain Region,
Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Walter S..Eierman, Aerospace .
Engineer, ANM-130L, FAA, Transport
Airplane Directorate, Los Angeles
. Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California;

" telephone (213) 988-5336.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
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should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this Notice may be changed
in light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA /public contact,
concerned with the substance of this
proposal, will be ﬁled in the Rules
Docket.

Commenters w1sh1ng the FAA to
acknowledge receipt of their comments
submitted in response to this Notice
must submit a self-addressed, stamped
post card on which the following
statement is made: “Comments to
Docket Number 80-NM-121-AD.” The
post card will be date/time stamped and
returned to the commenter.

Discussion

. The manufacturer has adv1sed the

FAA that, at the mid attendant’s station
on McDonnell Douglas Model DC-9-80
series airplanes, the oxygen hoses are
too short to permit the desired mobility
of the mid attendant. A taller attendant
must extend the oxygen mask hose to its
limit when donning: the mask. With this
situation, expected movements (such as
turning to look into the passenger area)
will pull the oxygen mask off the user’s
face. This condition, if not corrected,
could result in a temporary loss of
oxygen to the flight attendant. .

The FAA has reviewed and approved
McDonnell Douglas MD-80 Service
Bulletin 35-18, dated May 15, 1990,
which describes replacement of the
oxygen mask and hose assembly at the
mid attendant’s station with a longer
hose length assembly.

Since this condition is likely to exist
on other airplanes of this same type
design, an AD is proposed which would
require replacement of the mask and
hose assembly at the mid attendant's
stations in accordance with the service
bulletin previously described.

There are approximately 268 Model
MD-80 series airplanes of the affected -
design in the worldwide fleet. It is’
estimated-that 251 airplanes-of U.S.
registry would be affected by this AD,
that it would take approximately one-
half manhour per airplane to accomplish
the required actions, and that the
average labor cost would be $40 per

manhour. There is no cost for required
parts. Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be $5,020.

The regulations proposed herein
would not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would hot have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26,-1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Felxibility Act.
A copy of the draft evaluation prepared
for this action is contained in the
regulatory docket. A copy of it may be
obtained from the Rules Docket.

List of Subjects in 14 CFR Part 38

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment
Accordingly, pursuant to the authority

‘delegated to me by the Administrator,

the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 38
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding
the following new airworthiness
directive:

McDonnell Douglas: Applies to Model DC-8-
81, -82, and -83 (MD-81, -82, and -83)
series airplanes, serial numbers as listed
in McDonnell Douglas MD-80 Service
Bulletin 35-18, dated May 15, 1990,
certificated in any category. Compliance
required as indicated, unless previously
accomplished.

To ensure the mid attéendant's oxygen mask
stays properly positioned during the”
attendant's movements, accomplish the .
following:

A. Within one year after the effective date
of this AD, replace the oxygen mask and hose
assemblies at the mid attendant’s station in
accordance with the Accomplishment

Instructions of McDonnell Douglas MD-80
Service Bulletin 35-18, dated May 15, 1820.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airline Directorate.

Note: The request should be submitted
directly to the Manager, Los Angeles ACO,
and a copy sent to the cognizant FAA
Principal Inspector (PI). The PI will then
forward comments or concurrence to the Los
Angeles ACO.

c. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90848, Attention:
Business Unit Manager, Technical
Publications, C1-HCW (54-60). These
documents may be examined at the

FAA, Northwest Mountain Region,

Transport Airplane Directorate, 17900
Pacific Highway South, Seattle,
Washington, or the Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California.

Issued in Seattle, Washington, on June 28,

. 1990,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 90-16010 Filed 7-8-90; 8:45 am)
BILLING CODE 4910-13-M

14CFRPant 71
[Alrspace Docket No. 80~AEA-06]

Proposed Alteration of Controt Zone;
Chantilly, VA ‘

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice.of proposed rulemaking.

SUMMARY: The Federal Aviation
Administration (FAA) is proposing to
revise the Chantilly, VA, Control Zone
by reducing the north arrival extension
for this Control Zone to an area which is
actually required by the FAA to contain
arriving aircraft at the Washington
Dulles International Airport,
Washington, DC, within controlled
airspace from the surface upward to the
base of other controlled airspace. The
remainder of the Chantilly, VA, Control
Zone would remain unaltered by this
change. Additionally, minor changes to
the description are being made to reflect
the actual name of the airport, as well as
the actual geographic position. The FAA
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finds this proposed action necessary due
to the results of a review of the airspace
requirements in the area. This proposed
action would lessen the burden upon the
public by returning that amount of
controlled airspace not needed by the
FAA to (contain eircraft operating under
instrument flight rules) back to the
general public.

DATES: Comments must be rece:ved on
or before August 17, 1950,

ADDRESSES: Send comments an the rule
in triplicate to: Edward R. Trudeau,
Manager, System Management Branch,
AEA-530, Docket No. 90-AEA-08,
F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy Int'l Airport,
Jamaica, NY 11430.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviatien
Administration, Fitzgerald Federal
Building, John F. Kennedy International
Airport, Jamaica, New York 11430. An
informal docket may also be examined
during normal business hours in the
System Management Branch, AEA-530,
Federal Aviation Administration,
Fitzgerald Federal Building #111, John F.
Kennedy International Airport, Jamaica,
NY 11430.

FOR FURTHER INFORMATION CORTACT:
Mr. Curtis L. Brewington, Airspace
Specialist, System Management Branch,
AEA-530 Federal Aviation
Administration, Fitzgerald Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 917-0857.

SUPPLEMENTARY INFORMATION:
Comments invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit.
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket'No, 90-
AEA-06". The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing .

date for comments will be considered
before taking action on the proposed
rule. The proposed contained in this
notice may be changed in the light of
comments received. All comments*
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain & copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Assistant Chief Counsel, AEA-7,
Federal Aviation Administration,

- Fitzgerald Federal Building, John F.

Kennedy International Airport, Jamaica,
NY 11430. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to § 71.171 of part 71 of the
Federal Aviation Regulations {14 CFR
part 71) to amend the description of the
Chantilly, VA, Control Zone by reducing
the north arrival extension and updating
the name and geographic position of the
Washington Dulles International
Airport, Washington, DC. § 71.171 of

part 71 of the Federal Aviation

Regulations was republished in
Handbook 7400.6F dated January 2, 1990.
The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary.to
keep them operationally current. It,
therefore: (1) Is not a “major rule” under
Executive Order 12291; (2) is not a
“gignificant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule will not
have a significant economic impact on a
substantial number of small entities .
under the criteria of the Regulatory
Flexibility Act. -

List of Subjects in 14 CFR Part 71

Aviation Safety; Control Zones.

The Proposed Amendment

‘Accordingly, pursuant to the anthonty
delegated to me, the Federal Aviation
Administration proposes to amend part
71 of the Federal Aviation Regulations
{14 CFR part 71) as follows: '

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AlRSPACE AND
REPORTING POINTS

1. The authomy citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354{a}, 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97449, January 12, 1983), 14
CFR 11.69.

§71.171 [Amended]

2. Section 71.171 is amended as
follows:

Chantilly, VA [Amended]

Replace the first three occurrences of
“Dulles International Airport” with
"Washington Dulles International Airport”;

Change “lat. 38°56'40” N., long. 77°27'24”
W." to read “lat. 38°56'39" N,, long. 77°27°26"
W

Change ‘and within 3.5 miles each side of
the Dulles International Airport Runway 19R

‘ILS localizer course, extending from the 5.5-

mile radius zone to 10 miles north of the
OM.", to read “; within 1 mile west of the
Washington Dulles International Airport .
Runway 19R ILS localizer course to 1 mile
east of the Washington Dulles International
Airport Runway 19L localizer course,
extending from the 5.5-mile radius zone to 0.5
miles north of the Runway 19R OM.”.
Issued in Jamaica, New York, on June 15,
1990. .
Gary W. Tucker,
Muanager, Air Traffic Division,
{FR Doc. $0-16011 Filed 7-9-90; 8:45 am)]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Dccket No. 90-ASW-34]

Proposed Establishment of Transition
Arza; Hamilton, TX

AGencY: Federal Aviation

- Administration {FAA), DOT.

acTion: Notice of proposed rulemaking,

summARY: This notice proposes to
establish a transition area at Hamilton,
TX. The development of a new standard
instrument approach procedure (SIAP)
to the Hamilton Municipal Airport,
utilizing the new Hamilton
Nondirectional Radio Beacon (NDB) has
made this proposal necessary. The
intended effect of this proposal is to
provide adequate controlled airspace for
all aircraft executing this new SIAP. If
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this proposal is adopted, the status of
the Hamilton Municipal Airport would
change from visual flight rules (VFR) to
instrument flight rules (IFR).

DATES: Comments must be received on
or before August 22, 1990.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, Air Traffic
Division Southwest Region, Docket No.
90-ASW-34, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193~
0530. o

The official docket may be examined
in the office of the Assistant Chief
Counsel, Southwest Region, Federal
Aviation Administration, 4400 Blue
Mound Road, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, System Management
Branch, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530; telephone: (817)
624-5561.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or, arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 90-ASW-34." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the-
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the office of the
Assistant Chief Counsel, 4400 Blue
Mound Road, Fort Worth, TX, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’S

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Manager,
System Management Branch,
Department of Transportation, Federal
Aviation Administration, Fort Worth,
TX 76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A which
describes the application procedure.-

The Proposal

* 'The FAA is considering an
amendment to § 71.181 of the Federal
Aviation Regulations (14 CFR part 71} to
establish a transition area at Hamilton,
TX. The development of a new NDB
RWY 36 SIAP to the Hamilton Municipal
Airport, utilizing the new Hamilton
NDB, has made this proposal necessary.
The intended effect of this proposal is to
provide adequate controlled airspace for
all aircraft executing the NDB RWY 36
SIAP. If this proposal is adopted, the
status of the Hamilton Municipal Airport
would change from VFR to IFR. Section
71.181 of part 71 of the Federal Aviation
Regulations was republished in
Handbook 7400.6F dated January 2, 1990.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “major rule”
under Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine matter
that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, transition areas.

The Proposed Amendment
PART 71—{AMENDED]

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for bart 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)

(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]
2. Section 71.181 is amended as

follows:

Hamilton, TX [New]

That airspace extending upward from 700
feet above the surface within a 6.5-mile ’
radius of the Hamilton Municipal Airport
(latitude 31°40'15"N., longitude 98°08'45"W.)
and 1.5 miles each side of the 002° bearing of
the Hamilton NDB (latitude 31°37'12"N.,
longitude 98°08'50"W.), extending from the
8.5-mile radius area to 11 miles north of the
Hamilton Municipal Airport. )

Issued in Fort Worth, TX, on June 189, 1990.
Larry L. Craig,

Manager, Air Traffic Division Southwest
Region. . .
[FR Doc. 90-16012 Filed 7-9-90; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR
Buréau of indian Affairs

25 CFR Parts 175, 176, and 177
RIN 1076-AC24

Indian Electric Power Utilities

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Indian Affairs
is revising regulations governing the
electric power portion (utilities) of the
Colorado River, Flathead, and San
Carlos Indian irrigation projects. The
purpose of these revisions is to provide
for the consistent administration of the
utilities, to establish procedures for
updating the practices and procedures of
the utilities so as to better reflect those
of the industry, and to establish
procedures to adjust electric power
rates and service fees. The proposed
regulations determine the format for
updating the practices and procedures of
the utilities and the procedures for
adjusting electric power rates (as
needed) and service fees, with public
involvement, to cover the expense of
power and providing of service.

DATES: Comments must be received on
or before August 9, 1990.
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ADDRESSES: Written comments should
be mailed or handcarried to Samuel M.
Miller, Chief, Division of Water and
Land Resources, Bureau of Indian
Affairs, Department of the Interior, 18th
and C Streets NW., room 4559 MIB,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
Mort S. Dreamer, Supervisory General
Engineer, Branch of Irrigation and
Power, Division of Water and Land
Resources, Bureau of Indian Affairs,
Department of the Interior, 18th and C
Streets NW.,, room 4559 MIB,
Washington, DC 20240, Phone Number
(202} 208-5696.

SUPPLEMENTARY INFORMATION: This
proposed rule is published in exercise of
authority delegated by the Secretary of
the Interior to the Assistant Secretary—
Indian Affairs by 209 DM 8. The
authority to issue rules and regulations
is vested in the Secretary of the Interior
by 5 U.S.C. 301 and sections 463 and 465
of the Revised Statutes (25 U.S.C. 2 and
9).

This action consolidates former parts
175, 176, and 177 into part 175 which is
retitled “Indian Electric Power Utilities.”
Former parts 175, 176, and 177 regulated
the utilities of the Colorado River,
Flathead, and San Carlos Indian
irrigation projects, respectively. The
provisions of those parts did not reflect
current practices and procedures of the
electric utility industry and did not
include procedures for setting electric
power rates and service fees. Until this
time, rate-setting has been accomplished
by the time-consuming rule-making
process, and if continued may cause
financial instability within the utilities.
This proposed rule establishes
procedures {or the Area Directors to
adjust electric power rates and service
fees, includes public involvement in the
rate-seiting process, and provides
procedures for updating the practices
and procedures for the utilities.

The proposed rule is intended to
promote consistent administration of the
utilities previously regulated by former
parts 175-177, as well as other existing
and future utilities of the Bureau of
Indian Affairs. It is the policy of the
Bureau of Indian Affairs to provide safe
and reliable electric service, treat
electric customers equitably, maintain
fiscal integrity, and manage electric
power utilities efficiently.

The policy of the Bureau of Indian
Affairs is to afford the public an
opportunity to participate in the rule-
making process. Accordingly, interested
persons may submit written comments,
suggestions, or objections regarding the
proposed rule. The Department will

consider all comments received during
the period for public comment, and will
issue the rule in final form, with any
revisions found to be necessary.
Interested persons may submit written
comments regarding the Rule to the
locations identified in the “ADDRESSES”
section of this preamble.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291,
and will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Since
increases and decreases in the cost of
electric power service will be paid by
the approximately 6,000 customers
served by the utilities, of which less
than 15 percent comprise the small
entities in the project service area. The
Department also has determined that
this document does not constitute a
major Federal action significantly
affecting the human environment, and
that no detailed statement is required
pursuant to the Environmental Policy
Act of 1969. The information cellection
requirement contained in § 175.22 has
been approved by the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501, et seq.) and assigned clearance
number 1076-0021. It takes about 30-
minutes for an individual to respond to
the information collection.

Authorship Statement

The primary authors of this document
are: Ralph Esquerra, Project Manager,
San Carlos Indian Irrigation Project,
Bureau of Indian Affairs; Ross Mooney,
Acting Land Operations Officer,
Colorado River Agency, Bureau of
Indian Affairs; Warren McConkey,
Power Division Manager, Flathead
Agency, Bureau of Indian Affairs; Mort'
S. Dreamer, Supervisory General
Engineer, Bureau of Indian Affairs; and
Barbara Scott-Brier, Attorney-Advisor,
Office of the Solicitor, Department of the
Interior.

List of Subjects in 25 CFR Parts 175, 176,
and 177

Electric power, Indians-land,
Irrigation, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, Chapter 10 of Title 25 of the
Code of Federal Regulations is amended
by removing parts 176 and 177 and
revising part 175 to read as follows:

PART 175—INDIAN ELECTRIC POWER
UTILITIES

Subpart A—General Provisions

Sec.

175.1
175.2
175.3
175.4
175.5
175.6

Subpart B—Service Fees, Electric Power
Rates and Revenues

175.10 Revenues collected from power
operations.

Definitions.

Purpose.

Compliance.

Authority of area director.
Operations manual.,
Information collection.

. 175.11 Procedures for setting service fees.

175.12 Procedures for adjusting electric
power rates except for adjustments due
to changes in the cost of purchased
power or energy.

175.13 Procedures for adjusting electric
power rates to reflect changes in cost of
purchased power or energy. :

Subpart C—Utility Service Administration

175.20 Gratuities.

175.21 Discontinuance of service.

175.22 Requirements for receiving electrical
service.

175.23 Customer responsibilities.

175.24 Utility responsibilities.

Subpart D—Biiling, Payments, and
Collections

175.30 Billing.

175.31 Methods and terms of payment.
175.32 Collections.

Subpart E—System Extensions and

Upgrades

175.40 Financing of extensions and
upgrades.

Subpart F—Rights-of-Way

175.50 Obtaining rights-of-way.

175.51 Ownership.

Subpart G—Appeals

175.80 Appeals to the area director.

175.81 Appeals to the Interior Board of
Indian Appeals. .

17562 Utility actions pending the appeal
process.

Authority: 5 U.S.C. 301; Sec. 2 49 Stat. 1039~

1040; 54 Stat. 422; Sec. 5 43 Stat. 475-476; 45
Stat. 210-211; and sec. 7, 62 Stat. 273.

Subpart A—General Provisions

§ 175.1 Definitions.

{a) Appellant means any person who
files an appeal under this part.

(b) Area Director means the Bureau of
Indian Affairs official in charge of a
designated Bureau of Indian Affairs
Area, or an authorized delegate.

(c) Customer means any individual,
business, or government entity which is
provided, or which seeks to have
provided, services of the utility.

(d) Customer Service means the
assistance or service provided to
customers, other than the actual
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delivery of electric power or energy,
including but not limited to such items
as: Line extension, system upgrade,
meter testing, connections or
disconnections, special meter-reading,
or other assistance or service as
provided in the operations manuat.

(e) Electric Power Utility or Utility
means that program administered by the
Bureau of Indian Affairs which provides
for the marketing of electric power or
energy.

(f) Electric Service means the delivery
of electric energy or power by the utility
to the point of delivery pursuant to a
service agreement or special contract.
The requirements for such delivery are
set forth in the operations manual.

{g) Officer-in-charge means the
individua! designated by the Area
Director as the official having day-to-
day authoarity and responsibility for
administering the utility, consistent with
this part.

{h) Operations Manual means the
utility’s written compilation of its
procedures and practices which govern
service provided by the utility.

- (i) Power Rates means the charges
established in a rate schedule(s} for
electric service provided to a customer.

(j) Service means electric service and
customer service provided by the utility.

(k) Service Agreement means the
written form provided by the utility
which constitutes a binding agreement
between the customer and the utility for
service except for service provided
under a special contract.

(1) Service Fees means the charge for
providing administrative or customer
service to customers, prospective
customers, and other entities having
business relationships with the utility.

(m) Special Contract means a written
agreement between the utility and a
customer for special conditions of
service. A special contract may include,
but is not limited to, such items as:
street or area lights, traffic lights,
telephone booths, irrigation pumping,
unmetered services, system extensions
and extended payment agreemerts.

(n) Utility Office(s) means the current
or future facility or facilities of the
utility which are used for conducting
general business with customers.

§ 175.2 Purpose

The purpose of this part is to regulate
_the electric power utilities administered
by the Bureau of Indian Affairs.

§ 175.3 Compliance.

All utility customers and the utilities
are bound by the rule in this.part.

§ 175.4 Authority of area director.

The Area Director may delegate
authority under this part to the Officer-
in-Charge, except for the authaority to set
rates as described in §§ 175.10 through
175.13.

§ 175.5 Operations manual.

{a) The Area Director shall establish
an operations manual for the
administration of the utility, consistent
with this part and all applicable laws
and regulations. The Area Director shall
amend the operations manual as
needed.

(b) The public shall be notified by the
Area Director of a proposed action to
establish or amend the operations
manual. Notices of the proposed action
shall be published in focal newspaper{s)
of general circulation, posted at the
utility office(s), and provided by such
other means, if any, as determined by
the Area Director. The notice shall
contain: a brief description of the
proposed action; the effective date; the
name, address, and telephone number
for addressing comments and inquiries;
and the period of time in which
comments will be received. Notices
shall be published and posted at least 30
days before the scheduled effective date
of the operations manual, or
amendments thereto.

(c)} After giving consideration to all
comments received,.the Area Director
shall establish or amend the operations

‘manual, as appropriate. A notice of the

Area Director’s decision and the basis
for the decision shall be published and
posted in the same manner as the
previous notices.

§ 175.8 Information coilection.

The information collection
requirement contained in § 175.22 has
been approved by the Office of
Management and Budget under 44 U.S.C.
3501 et seq., and assigned clearance
rumber 1076-0021. This information is
collected for the purpose of providing
electric power service to consumers.
Public reporting burden for this form is
estimated to average 0.5 hours per
response, including the time for
reviewing instructions, gathering and
maintaining data and completing and
reviewing the form.

Subpart B—Service Fees, Electric
Power Rates and Revenues

§ 175.10 Revenues coilected from power

operations. .
The Area Director shall set service

fees and electric power rates in

accordance with the procedures in

§§ 175.11 and 175.12 to generate power

revenue.

(a) Revenues. Revenues collected
from power operations shall be
administered for the following purposes,
as provided in the Act of August 7, 1946
(60 Stat. 895), as amended by the Act of
August 31, 1951 (65 Stat. 254):

(1) Payment of the expenses of
operating and maintaining the utility;

(2} Creation and maintenance of
reserve Funds to be available for
making repairs and replacements to,
defraying emergency expenses for, and
insuring continuous operation of the
utility; .

(3) Amortization, in accordance with
repayment provisions of the applicable
statutes or contracts, of constructicn
costs allocated to be returned from
power revenues; and .

(4) Payment of other expenses and
obligations chargeable to power
revenues to the extent required or
permitted by law.

(b) Rate and feeé reviews. Rates and
fees shall be reviewed at least annually
to determine if project revenues are
sufficient to meet the requirements set
forth in paragraph (a) of this section.
The review process shall be as
prescribed by the Area Director.

§ 175.11 Procedures for setting service
fees.

The Area Director shall establish, and
amend as needed, service fees to cover
the expense of customer service. Service
fees shall be set by unilateral action of
the Area Director and remain in effect
until amended by the Area Director
pursuant to this section. At least 30 days
prior to the effective date, a schedule of
the service fees, together with the
effective date, shall be published in
local newspaper(s) of general circulation
and posted in the utiity office(s). The
Area Director’s decision shall be final
for the Department of the Interior.

§ 175